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Chappell v. Wallace: A Bivens Answer 
to a Political Question 


Lieutenant Stephen R. Brodsky, JAGC, USNR* 


The Supreme Court’s decision in Chappell v. Wallace found that Con- 
gress’ plenary powers and the adverse impact of intramilitary damages 
actions on military discipline constituted special factors within the mean- 
ing of Bivens, rendering such intramilitary suits nonjusticiable. A careful 
examination of these special factors suggests that it is nothing more than a 
reformulation of the separation of powers element of the political question 
doctrine, which the author suggests is a sounder, more flexible test for 
determining the justiciability of intramilitary lawsuits. 


I. INTRODUCTION 


In Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics,' 
the Supreme Court first recognized that the Federal courts’ statutory jurisdiction 
to decide Federal questions’ provides the power to award damages remedies for 
violations of constitutional rights.’ In the same opinion, however, the Court estab- 
lished limits to the appropriate exercise of this power.’ Federal courts may not 
provide damages remedies for violations of constitutional rights if there exist 
“‘special factors counselling hesitation in the absence of affirmative action by 
Congress.’’> Further, even absent such special factors, no damages remedy may be 
provided if there exists an ‘‘explicit congressional declaration that persons injured 
. .. May not recover money damages . . . but must instead be remitted to another 
remedy, equally effective in the view of Congress.’”* 





*Lieutenant Stephen R. Brodsky is presently serving as Assistant Staff Judge 
Advocate and Chief Discipline Officer aboard USS INDEPENDENCE (CV-62). He 
received his B.A. degree from Hofstra University in 1974, his B.S. degree from 
Adelphi University in 1978, and his J.D. degree from Suffolk University Law School 
in 1984. LT Brodsky is admitted to the practice of law before the Supreme Court of 
Pennsylvania. 


1. 403 U.S. 389 (1971). 

2. Statutory jurisdiction to decide Federal questions is provided by 28 U.S.C. § 1331(a) (1982), which 
provides: ‘‘The district courts shall have original jurisdiction of all civil actions . . . [arising] under 
the Constitution, laws, or treaties of the United States.”’ 

. Bivens, 403 U.S. at 396 (quoting Bell v. Hood, 327 U.S. 678, 684 (1946)). 

. Bivens, 403 U.S. at 396-97. 

. Id. at 396. 

. Id. at 397. 


Non & w 
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In Carlson v. Green,’ the Supreme Court demonstrated what it meant by an 


‘explicit congressional declaration’’ requiring the use of some other remedy.® That 
decision, however, neither clarified nor amplified the meaning the Court intended 
for the words ‘‘special factors counselling hesitation . . ..’’ Not until the recent 
companion decisions, Bush v. Lucas’ and Chappell v. Wallace,” has the Court, in 
fact, illustrated the circumstances under which special factors might exist to 
preclude a Bivens cause of action. 


Read together, the Bush and Chappell opinions reveal that the “‘special 


factors’’ exception can best be understood as an expression of the values of the 
doctrine of separation of powers.'' The special factors identified as counseling the 
Bush and Chappell court to refrain from exercising its Bivens power actually derive 
from an application of the political question doctrine’? — albeit camouflaged by 





7. 
8. 


9. 
10. 
11. 


446 U.S. 14 (1980). 
Id. at 19-20. Carlson involved a claim that a Federal prisoner’s eighth amendment rights had been 
violated. The prisoner’s mother brought suit on behalf of her son’s estate, claiming that Federal 
prison officials caused his death by breaching their constitutional duty to provide him with proper 
medical care after he suffered a severe asthma attack. Congress provided a remedy for this breach 
under the Federal Tort Claims Act, 28 U.S.C. §§ 2671-2680 (1982) (FTCA). The Court found no 
congressional determination foreclosing the damages claim and making the Federal Tort Claims 
Act exclusive. Carlson, 446 U.S. at 19. No statute expressly declared the FTCA remedy to be a 
substitute for a Bivens action. In fact, the legislative history of the 1974 amendments to the FTCA 
‘*made it crystal clear that Congress views FTCA and Bivens as parallel, complementary causes of 
action.” Id. at 19-20, quoted in Bush v. Lucas, 462 U.S. 367, 368 (1983). Thus, the Court found no 
“explicit congressional declaration”’ precluding a Bivens remedy. 
462 U.S. 367 (1983). 
462 U.S. 296 (1983). 
Significantly, Chief Justice Burger, who authored the opinion in Chappell v. Wallace, vigorously 
dissented to the Bivens majority opinion, on separation of powers grounds. He began: 
I dissent from todays holding [the Bivens opinion] which judicially creates a damage remedy 
not provided for by the Constitution and not enacted by Congress. We would more surely 
preserve the important values of the doctrine of separation of powers — and perhaps get a 
better result — by recommending a solution to Congress as the branch of government in 
which the Constitution has vested the legislative power. Legislation is the business of 
Congress, and it has the facilities and competence for that task — as we do not. 
Bivens v. Six Unknown Named Agents of Fed. Bureau of Narcotics, 403 U.S. 388, 411-12 (1971) 
(Burger, C.J., dissenting) (emphasis supplied). He concluded ‘‘therefore, that an entirely different 
remedy is necessary but it is one that in my view is as much beyond judicial power as the step the 
Court takes today. Congress should develop an administrative or quasi-judicial remedy . ...”” Id. at 
422 (Burger, C_J., dissenting). . 


12. See Baker v. Carr, 369 U.S. 186, 217 (1962). 





Prominent on the surface of any case held to involve a political question is found a textually 
demonstrable constitutional commitment of the issue to a coordinate political department; or 
a lack of judicially discoverable and manageable standards for resolving it; or the impossibil- 
ity of deciding without an initial policy determination of a kind clearly for nonjudicial 
discretion; or the impossibility of a court’s undertaking independent resolution without 
expressing lack of the respect due coordinate branches of government; or an unusual need for 
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Bivens-type language — rather than from some new, unique, or specialized reme- 
dial analysis arising from the Bivens line of cases."* 

Chappell v. Wallace," rather than Bush v. Lucas,'’ serves as the best model 
to illustrate this proposition, since Chappell, although decided on the same day as 
Bush,’* cites Bush as support for its reasoning and result." Chappell therefore 
becomes the most completely developed Supreme Court example of the ‘‘special 
factor’’ as a political question paradigm.” 





unquestioning adherence to a political decision already made; or the potentiality of embar- 
rassment from multifarious pronouncements by various departments on one question. 
Id. 

13. The Bivens line of cases includes, of course, Bivens itself, and these progeny (in chronological 

order): Davis v. Passman, 442 U.S. 228 (1979), Carlson v. Green, 446 U.S. 14 (1980); Bush v. Lucas, 
462 U.S. 367 (1983); Chappell v. Wallace, 462 U.S. 296 (1983). 
For discussions of the evolution of the Bivens cause of action, see Dellinger, Of Rights and 
Remedies: The Constitution as a Sword, 85 Harv. L. Rev. 1532 (1972); Lehmann, Bivens and its 
Progeny: The Scope of a Constitutional Cause of Action for Torts Committed by Government 
Officials, 4 Hastings Const. L.Q. 531 (1977), Comment, Righting Constitutional Wrongs: The 
Development of a Constitutionally Implied Cause of Action jor Damages, 19 Dug. L. Rev. 107 
(1980). For a discussion of the Bivens cause of action subsequent to Bush v. Lucas, 462 U.S. 367 
(1983), see Smith, Bivens Actions for Federal Employees in the Aftermath of Bush v. Lucas: Which 
Remedies for Whom, 14 U. Balt. L. Rev. 413 (1985). 

14. 462 U.S. 296 (1983). 

15. 462 U.S. 367 (1983). 

16. Both cases were decided on June 13, 1983. Bush v. Lucas, 462 U.S. 367 (1983); Chappell v. Wallace, 
462 U.S. 296 (1983). 

17. Chappeil, 462 U.S. at 298. 

18. For an example of lower court application of the ‘‘special factor”’ as political question paradigm, 
see Sanchez-Espinoza v. Reagan, 770 F.2d 202 (D.C. Cir. 1985). In this case, a group of Nicaraguan 
citizens, United States Congressmen, and two Florida residents sought compensatory and punitive 
damages, declaratory and injunctive relief, mandamus, and attorney’s fees from President Reagan, 
other executive branch officials, and several private organizations and citizens. The basis of the suit 
arose from alleged United States support of forces bearing arms against the Government of 
Nicaragua (the ‘‘Contra’’ forces). Among other claims, the Nicaraguan plaintiffs asserted causes of 
action for damages resulting from violations of their rights under the fourth and fifth amendments 
to the United States Constitution. /d. at 204-08. Without reaching the question whether the 
protections of the Constitution reach noncitizens abroad, the court dismissed the claims for 
damages, concluding that they were claims for which no relief could be granted. The court reasoned 
that no Bivens remedy could be granted because special factors counseling hesitation were present. 
Citing Bush, the court wrote: 

We have no doubt that these considerations of institutional competence preclude judicial 
creation of damage remedies here. Just as the special needs of the armed forces require the 
courts to leave to Congress the creation of damage remedies against military officers for 
allegedly unconstitutional treatment of soldiers [court cites Chappell], so also the special 
needs of foreign affairs must stay our hand in the creation of damage remedies against 
military and foreign policy officials for allegedly unconstitutional treatment of foreign 
subjects causing injury abroad. The foreign affairs implications of suits such as this cannot be 
ignored — their ability to produce what the Supreme Court has called in another context 
“embarrassment of our government abroad’’ through ‘‘multifarious pronouncements 


3 
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In Chappell v. Wallace,’® the Supreme Court held that enlisted military 
personne!” could not sue superior officers for damages for alleged violations of the 
enlisted persons’ constitutional rights.” In so holding, the Chappell Court reversed 
the Ninth Circuit’s decision in Wallace v. Chappell,” which had employed the 
Mindes* test” for judicial review of intramilitary lawsuits to determine that military 
servicemen could, under appropriate circumstances, bring an action for damages 
against their superiors. The court further held that military officials were entitled 
only to a qualified, not absolute, immunity defense.” The Mindes test applies to 
lawsuits seeking either legal or equitable relief, or both.” The Supreme Court 





by various departments on one question.”’ [court cites Baker v. Carr, 369 U.S. 186, 226, 217 

(1962)] . .. [W]e must leave to Congress the judgment whether a damage remedy should exist. 
Id. at 208-09. 
Thus, the Court of Appeals for the D.C. Circuit explicitly equated the Bivens ‘‘special factors” with 
the political question doctrine of Baker v. Carr. See supra note 12. Notwithstanding the above- 
quoted language, the court refused to dismiss the causes of action on the grounds that they 
presented a nonjusticiable political question (see Sanchez-Espinoza v. Reagan, 770 F.2d at 206), 
but, rather, preferred to label its reasoning as a dismissal under Fed. R. Civ. P. 12(b)(6). Jd. at 209. 

19. 462 U.S. 296 (1983). 

20. The term ‘‘enlisted service personnel” is perhaps used restrictively by the Court, yet it is presumed 
here that the Court intended to give the greatest breadth to this term. In this article, the term refers 
not only to enlisted service personnel but to any lower-ranking servicemember, whether officer or 
enlisted person. See Alvarez v. Wilson, 600 F. Supp. 706, 708 n.2 (E.D. Ill. 1985) (based on Chappell, 
no reason to distinguish officer from enlisted plaintiffs). 

21. Chappell v. Wallace, 462 U.S. at 305. 

22. 661 F.2d 729 (9th Cir. 1981), rev’d, 462 U.S. 296 (1983). 

23. Mindes v. Seaman, 453 F.2d 197 (Sth Cir. 1971). 

* 24. Wallace, 661 F.2d at 732-33, rev'd, 462 U.S. 296 (1983). See generally Mindes v. Seaman, 453 F.2d 
197, 201 (Sth Cir. 1971). The test set down by the Mindes court for judicial review of internal 
military affairs is as follows: 

[A] court should not review internal military affairs in the absence of (a) an allegation of the 

deprivation of a constitutional right, or an allegation that the military has acted in violation of 

applicable statutes or its own regulations, and (b) exhaustion of available intraservice correc- 
tive measures . . .. [NJot all such allegations are reviewable. 

A district court faced with a sufficient allegation must examine the substance of that 

allegation in light of the policy behind iew of military matters . . .. [SJuch of the 

following factors as are present must be weighed . . .. 
~ 1, The nature and strength of the plaintiff’s challenge to the military determination .. .. 

2. The potential injury to the plaintiff if review is refused. 

3. The type and degree of interference with the military function . . .. [I}f the interference 
would be such as to seriously impede the military in the performance of vital duties, it 
militates strongly against relief. 

4. The extent to which the exercise of military expertise or discretion is involved. Courts 
should defer to the superior knowledge of professionals in matters such as promotions or 
orders directly related to specific military functions. 

Id. at 201-02. 
25. Wallace, 661 F.2d at 736. 
26. Mindes itself dealt with a complaint seeking declaratory and injunctive relief. See Mindes v. 


4 
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analyzed the Chappell plaintiffs’ claims by reference to the ‘‘special factors” 
exception to the Bivens doctrine” and concluded that Congress’ plenary authority 
over military justice and administrative remedies, together with the ‘‘unique 
disciplinary structure of the Military Establishment,” constituted special factors 
which counseled the Court against granting a Bivens-type remedy to enlisted 
military personnel against their superiors.” 

This article begins with a discussion of the holding and rationale in the 
Ninth Circuit and in the Supreme Court Chappell decisions. This discussion 
illustrates the analytical differences in the approaches that these courts respectively 
took with regard to the availability of an implied constitutional damages remedy for 
aggrieved service personnel. 

This article will then critique the use of the Bivens analysis in the area of 
intramilitary legal claims and argue that the Supreme Court’s rationale in Chappell 
more closely resembles an application of the traditional political question doctrine 
in the sphere of congressionally controlled military affairs than any specialized 
remedial analysis that might underlie the Bivens line of cases. The historical 
underpinnings of the political question doctrine, that is, the separation of powers 
theory and the doctrine of judicial review, will then be examined, tracing the 
movement of the political question doctrine into the arena of military affairs and 
examining its theoretical applicability to the facts of the Chappell case and to other 
intramilitary decisions, both preceding and following Chappell. This article pro- 
poses that the political question analysis supplants the Bivens doctrine as the more 
consistently effective way to front the separation of powers concerns inherent in 
adjudications of intramilitary constitutional tort suits.” 

The article concludes with a brief discussion of the two most widely used 
tests for determining the justiciability of intramilitary law suits — the Mindes” and 
Dillard" approaches — and expresses a preference for the Dillard approach. The 
latter utilizes the basic political question analysis of Baker v. Carr* to give proper 





Seaman, 453 F.2d 197, 198 (Sth Cir. 1971). In Wallace v. Chappell, 661 F.2d 729 (9th Cir. 1981), 
rev'd, 462 U.S. 296 (1983), the Mindes test was applied to a complaint seeking damages. 

27. Chappell, 462 U.S. at 298. The court stated: ‘‘Before a Bivens remedy may be fashioned, therefore, 
a court must take into account any ‘special factors counselling hesitation.” Jd. 

28. Id. at 304. 

29. See Bivens v. Six Unknown Named Agents of Fed. Bureau of Narcotics, 403 U.S. 388, 411-12 (1971) 
(Burger, C. J., dissenting) (separation of powers concern should preclude judicial creation of 
damages remedy for constitutional torts); supra note 11. But see Note, Rethinking Sovereign 
Immunity after Bivens, 57 N.Y.U. L. Rev. 597, 659-66 (1982), asserting that separation of powers 
concerns should not delimit the courts’ traditional role of protecting constitutional values through 
the exercise of their traditional remedial power to grant damages. 

30. See supra note 24. 

31. Dillard v. Brown, 652 F.2d 316 (3rd Cir. 1981). 

32. 369 U.S. 186, 217 (1962). See supra note 12. 
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weight to congressional and executive constitutional authority in determining the 
justiciability of an intramilitary law suit, regardless of the type of relief requested. 


Il. THE CHAPPELL CASES 
A. Wallace v. Chappell 


Wallace v. ChappelF* arose from a law suit brought by five black enlisted 
members serving aboard a naval combatant.” In a complaint filed with the United 
States District Court for the Southern District of California, the five servicemem- 
bers alleged that the defendants, five commissioned and three noncommissioned 
officers, had discriminated against them because of their race.” The plaintiffs 
alleged that this racial discrimination took the form of assignment to the least 
desirable duties, personal threats, low performance evaluations and punishments of 
unusual severity for relatively minor transgressions.” The plaintiffs claimed that 
these forms of racial discrimination violated their rights to equal protection of the 
laws under the fifth amendment of the Constitution and the statutory prohibition 
against racial discrimination under the civil rights conspiracy statute.” 

The district court, however, saw the plaintiffs’ racial discrimination claims 
in an entirely different light and granted the defendants’ motion to dismiss on three 





33. See Dillard v. Brown, 652 F.2d 316, 319-24 (3rd Cir. 1981). But see Khalsa v. Weinberger, 759 F.2d 
1411, 1414-15 (9th Cir. 1985) (holding Mindes test to be proper standard to determine reviewability 
of Army appearance regulations claimed to be in violation of first and fifth amendment rights), 
Nieszner v. Mark, 684 F.2d 562, 564 (8th Cir. 1982) (rejected Dillard approach in favor of Mindes 
approach in determining reviewability of claim that Air Force regulation violated fifth and 
fourteenth amendments), cert. denied, 460 U.S. 1022 (1983). See generally Note, Judicial Review of 
Constitutional Claims Against the Military, 84 Colum. L. Rev. 387 (1984) (proposing that the 
political question doctrine can act as an adequate filter to screen out constitutional claims against 
the military not properly before the courts); Note, Federal Judicial Review of Military Administra- 
tive Decisions, 51 Geo. Wash. L. Rev. 612 (1983) (proposing alternative test to either Mindes or 
Dillard approaches). 

34. 661 F2d 729 (9th Cir. 1981), rev’d, 462 U.S. 296 (1983). 

35. Id. 

36. The plaintiffs named in the suit were Vernon Wallace, Robert Lemons, Cornelius Hickey, James 
Richardson, and George Shannon. /d. at 729. 

37. Wallace, 661 F.2d at 730. The defendants named in the suit were Commander George C. Chappell, 
Lieutenant Commander Kenneth Viafore, Lieutenant Clarence Schultz, Lieutenant Barron Bianco, 
Lieutenant Kenneth Jordan, EMC Richard McCannon, ICC David Lamser, and MSC Lumberto 
Papa. Id. at 729. : 

38. Id. at 730. 

39. Id. See 42 U.S.C. § 1985(3) (1982). Section 1985(3) allows recovery of damages by persons injured as 
a result of ‘‘two or more persons’’ conspiring tc interfere with their civil rights, specifically, 
conspiring ‘‘for the purpose of depriving, either directly or indirectly, any person or class of persons 

of the equal protection of the laws, or of equal privileges and immunities under the laws.” Id. See 

Alvarez v. Wilson, 600 F. Supp. 706 (E.D. Ill. 1985) (former naval officer could not maintain suit 

under section 1985(3) against superior officers). 
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grounds: first, the alleged constitutional violations were nonreviewable military 
decisions; second, the defendants were absolutely immune from damages liability 
for acts committed incident to service; and, finally, the plaintiffs failed to exhaust 
their administrative remedies within the military justice system.” 

The United States Court of Appeals for the Ninth Circuit reversed and 
remanded the case to the district court.’ The Ninth Circuit held that, on remand, 
the district court should apply the Mindes test* to determine the reviewability of the 
plaintiffs’ constitutional claims.“ Furthermore, the circuit court held that, under 
the rationale of Butz v. Economou,” the officers were entitled only to qualified, not 
absolute, immunity from suit.“ 

In determining whether the plaintiffs’ intramilitary damage claims were 
intertwined with nonreviewable military decisions, the court of appeals first consid- 
ered the policies supporting review of intramilitary claims involving unconstitu- 
tional conduct. The plaintiffs’ interest in vindicating important constitutional 
guarantees and the societal interest in deterring official unconstitutional conduct 
strongly militated in favor of providing a forum for such complaints. The court next 
discussed countervailing governmental interests. First, the challenged military 
official would be greatly disadvantaged in trying to defend against such litigation; 
second, the intramilitary damages suit might potentially disrupt important and 
sensitive military operations; third, tort litigation between service personnel would 
seriously impair military discipline; and, finally, civilian courts lack the necessary 
expertise to adjudicate properly claims based on strictly military decisions.” 

Having considered these competing policy interests, the Ninth Circuit 
adopted the standards articulated in Mindes v. Seaman" for resolving the justicia- 
bility problems inherent in intramilitary law suits. In Mindes, the Fifth Circuit 
created a six-factor test that required the military plaintiff to allege the violation of 
a constitutional right, Federal statute, or military regulation and the exhaustion of 
intramilitary administrative remedies before the court would even consider balanc- 
ing individual constitutional interests against legitimate governmental needs. If 
these two threshold requirements were satisfied, the court then would weigh the 
strength of the constitutional claim involved, the potential constitutional injury if 
review was denied, the extent of interference such a claim would impose upon 





Wallace, 661 F.2d at 731. 

Id. at 731. 

See supra note 24. 

Wallace, 661 F.2d at 734. 

. 438 U.S. 478 (1978). 

. Wallace, 661 F.2d at 736. 

Id. at 732. The court did briefly advert to Congress’ constitutionally designated function of 
governing and regulating military affairs; however, this consideration, militating against review, did 
not receive any appreciable emphasis from the court. See id. 

47. 453 F.2d 197 (Sth Cir. 1971). 


RREERES 
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military functions, and the extent to which military discretion or expertise was 
involved.* 

The Ninth Circuit, however, added a qualification of its own to the Mindes 
reviewability analysis. It required the allegation of a ‘‘recognized’’ constitutional 
right, not merely a State-law tort claim dressed up to pass as a claim of constitu- 
tional stature.” Thus, the court viewed the Mindes reviewability test, strengthened 
by its own insistence on a bona fide constitutional allegation, as the best way to 
ensure that meritorious claims are reviewed, while inappropriate ones are held 
nonjusticiable.” The court noted that the plaintiffs properly alleged a recognized 
constitutional violation by accusing their superiors of racially motivated discrimi- 
nation, and that they had also alleged the exhaustion of intramilitary remedies 
available to them." 

The Ninth Circuit also reversed that part of the district court’s holding in 
which the defendant-military officials were found to be absolutely immune from 





48. Id. at 201-02. See supra note 24. The Mindes court created this balancing test after evaluating case 
law on the issue of the reviewability of military decisions. The test’s threshold requirement of 
alleging a constitutional violation arose from the court’s conviction that prior case law reflected a 
pattern of judicial review of constitutionally-based claims. Mindes, 453 F.2d at 200-01. 

49. Wallace, 661 F.2d at 733-34. The court cited Calhoun v. United States, 475 F. Supp. 1 (S.D. Cal. 
1977), aff'd, 604 F.2d 647 (9th Cir. 1979), cert. denied, 444 U.S. 1078 (1980) for this additional 
requirement. In Calhoun, the district court reasoned that complaints pleading constitutional 
violations are essentially little more than artfully pleaded tort causes of action. Calhoun, 475 F. 
Supp at 5. For examples of constitutional tort claims that may be little more than dressed up 
common law torts, see Presson v. Slaydon, 570 F. Supp. 842, 847 (N.D. Ga. 1983); Grant v. Pitchford, 
565 F. Supp. 430, 433 (S.D. Cal. 1983); Misko v. United States, 453 F. Supp. 513, 515 (D.D.C. 1978). 
But see Thornwell v. United States, 471 F. Supp. 344, 355 (D.D.C. 1979) (extremely prolonged 
mental anguish from continuous interrogation and forced ingestion of hallucinogenic drugs goes 
beyond the ‘outrageous conduct which marks the common law tort of intentional infliction of 
emotional distress’’). 

50. Wallace, 661 F.2d at 734. 

51. Jd. at 737-38. The court reasoned that claims of racial discrimination in duty assignments, selection 
of personnel for training programs, performance evaluations, and level of punishment for minor 
offenses rose to the level of a denial of equal protection of the law under the fifth and fourteenth 
amendments. /d. at 737. Regarding the exhaustion requirement, the court noted that the plaintiffs 
alleged exhaustion of available intraservice remedies, such as 10 U.S.C. § 938 (1976) and 
OPNAVINST 5354.1A, Subj: The United States Navy Equal Opportunity Manual. /d. at 738 n.11. 
The ‘exhaustion allegation was held sufficient to satisfy that part of the reviewability test. Many 
courts require more than an allegation that intraservice remedies have been exhausted; they 
require some kind of proof of actual exhaustion, See Sherman, Judicial Review of Military 
Determinations and the Exhaustion of Remedies Requirement, 53 Va. L. Rev. 483, 496 (1969). 

In Wallace, the Ninth Circuit determined that the exhaustion requirement serves two very impor- 
tant purposes. First, it provides, through administrative factfinding, the type of military expertise 
normally not available to civilian factfinders. This, the Court opined, overcomes traditional 
objections based on presumed judicial incompetency in evaluating military decisions. Second, the 
exhaustion requirement can effectively discourage official misconduct by allowing the military 
judicial system to reprimand and punish its own personnel where indicated by circumstances. 
Wallace, 661 F.2d at 734. 
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personal liability for discretionary acts done within the scope of their authority.” 
The court observed that once an intramilitary claim alleging unconstitutional 
conduct by military officials is held reviewable, the focus of the court’s inquiry then 
shifts to the vulnerability of the military official to liability in damages for his 
alleged unconstitutional conduct.* 

The court relied on Butz v. Economou* in holding that, in general, military 
officials, like other Federal officials, are entitled only to qualified immunity for 
discretionary actions taken by them in good faith and within the scope of their 
authority.® The disadvantage to the defendant-military official at having to explain 
his discretionary acts before a civilian judge and jury, the potential for great 
disruption of military discipline and efficiency, and the general incompetency of 
the courts in military matters were all persuasive factors militating against damages 
liability for military officials.” Nevertheless, the court, though appreciative of these 





52. Wallace, 661 F.2d at 735. 

53. Id. at 736. ; 

54. 438 U.S. 478 (1978). 

55. The controlling precedents with regard to the law of official immunity are Harlow v. Fitzgerald, 457 
U.S. 800 (1982) and Butz v. Economou, 438 U.S. 478 (1978). In Butz, the plaintiff, a commodities 
futures broker, sued Federal officials in the Department of Agriculture for violating his first and 
fifth amendment rights by prosecuting an administrative action against him following his public 
criticism of the Department’s staff and operations. The plaintiff claimed that the Department’s 
administrative sanctions, taken in response to his public criticism of the Department, ‘‘discouraged 
and chilled’’ legitimate public criticism and thereby deprived him of his rights to free expression 
protected by the first amendment. Butz, 438 U.S. at 483-84. 
The defendants asserted that any damages action brought against them in their individual 
capacities was barred by the doctrine of official immunity which clothed them with absolute 
immunity for any unconstitutional acts that they may have committed while acting within the scope 
of their lawful authority. The defendants relied on two earlier Supreme Court cases, Barr v. Matteo, 
360 U.S. 564 (1959) and Spalding v. Vilas, 161 U.S. 483 (1896), to support their assertions of 
absolute official immunity. 
The Butz court declined to accept Barr and Spalding as controlling precedents in the area of 
constitutionally-based tort actions. The Court distinguished Barr and Spalding on the ground that 
the Federal officials in those cases enjoyed absolute, rather than merely qualified, immunity from 
personal liability because they were alleged to have committed common law intentional torts. The 
Court observed that a different result would have ensued from a determination that the Federal 
officials’ acts in Barr and Spalding represented a willful or knowing abuse of their Federal statutory 
authority or a violation of a constitutional provision. Butz, 438 U.S. at 492-95. The Butz court, 
therefore, held that Federal officials exercising discretion enjoy only a qualified immunity, subject 
to those exceptional situations in which it is demonstrated that absolute immunity is essential for 
the conduct of public business. Butz, 438 U.S. at 507. 
Four years later, in Harlow, the Supreme Court bolstered the qualified immunity defense by 
eliminating the requirement that the defendant-Federal official affirmatively plead his subjective 
good faith. The defendant-official, in the wake of Harlow, must now only be able to show that his or 
her conduct did not violate a clearly established statutory or constitutional right of which a 
reasonable person would have known. Harlow, 457 U.S. at 818. 

56. Wallace, 661 F.2d at 736. 
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legitimate governmental concerns, placed a greater premium on a military service- 
member’s constitutional rights and the vindication of those rights through redress 
in money damages. The court was also mindful that money damages served as an 
effective deterrent to future official misconduct and thus reinforced a societal 
interest in the protection of individual rights.” 

In reversing the district court’s ruling that the individual officials were 
entitled to absolute immunity, the Ninth Circuit did, however, instruct the lower 
court to take into account any of the ‘‘special functions”’ performed by military 
officials which, by their very nature, would properly allow for the successful 
assertion of an absolute immunity defense.* 


B. Chappell v. Wallace” 


Chief Justice Burger, writing for a unanimous Supreme Court in Chappell 
v. Wallace,” reversed the Ninth Circuit’s authorization of a Bivens remedy to 
military service personnel whose constitutional tort claims the circuit court had 
found to be potentially reviewable military decisions generally subject only to a 
qualified immunity defense." In holding that military personnel may not maintain 
a cause of action for damages against their military superiors for alleged constitu- 
tional violations,* the Chappell Court analyzed the plaintiffs’ intramilitary tort suit 
solely in light of the ‘‘special factors’’ exception to the Bivens doctrine.* The Court 
thus began its analysis by noting that although a private cause of action may be 
inferred directly from the Constitution, and a damages remedy fashioned accord- 
ingly, such a private cause of action will not be inferred by a court when special 
factors counsel that it would be inappropriate to do so.* 





57. Id. at 735. 

58. Id. n.10. For the purpose of determining whether a military official is entitled to qualified or 
absolute immunity, the Ninth Circuit drew the dividing line at wartime-peacetime activities. 
Routine decisions made in a noncombat setting during peacetime would call for the application of 
only a qualified immunity; whereas, highly sensitive peacetime, combat, quasi-judicial and prosecu- 
torial functions might well merit the greater protection afforded by absolute immunity. The court 
referred to Tigue v. Swaim, 585 F.2d 909, 914 (8th Cir. 1978) (military official who ordered the 
plaintiff to be confined in a mental health facility against his will deprived the plaintiff of liberty 
without due process of law; nevertheless, the official was held to be entitled to absolute immunity 
under Butz because of his special function of designating military personnel as fit or unfit for 
handling or controlling nuclear weapons). 

59. 462 U.S. 296 (1983). For a discussion of Chappell, see Guter, Chappell v. Wallace: The Constitu- 
tional Tort, 33 JAG J. 109 (1984). 


63. Id. 

64. Bivens v. Six Unknown Named Agents of Fed. Bureau of Narcotics, 403 U.S. 388, 396 (1971). See 
also Butz v. Economou, 438 U.S. 478, 503 (1978), in which the Supreme Court stated: ‘‘Absent 
congressional authorization, a court may also be impelled to think more carefully about whether the 
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The Court anchored its holding upon its earlier decision in Feres v. United 
States,* reasoning that the same special factors bearing upon the Court in the 
Chappell case had formed the basis of the Court’s decision in Feres.* The Chappell 
court did not explicitly refer to the ‘‘distinctively federal in character’’ language 
used in Feres” to describe the soldier-military superior relationship. The Court did, 
however, distill from subsequent cases® two special factors that led it to conclude 
that it would violate the delicate separation of powers to allow military servicemem- 
bers to maintain damage suits against their military superiors for alleged constitu- 
tional wrongs. The maintenance of such suits would result in an inappropriate 
judicial intrusion into constitutionally-delegated legislative and executive affairs.” 
The first factor requiring special consideration was the ‘‘necessarily unique 

structure of the Military Establishment’’ and, derivatively, ‘‘the peculiar and 
special relationship of the soldier to his superior.’”® Of great importance in 





type of injury sustained by the plaintiff is normally compensable in damages . . . and whether the 
courts are qualified to handle the types of questions raised by the plaintiff's claim. . ..”” 

. 340 U.S. 135 (1950). . 

. Chappell, 462 U.S. at 298. The Court began its analysis by observing: ‘‘[TyJhe ‘special factors’ that 
bear on the propriety of respondents’ Bivens action also formed the basis of this Court’s decision in 
Feres v. United States ....’” Id. 

67. Feres v. United States, 340 U.S. 135, 143 (1950) (citing United States v. Standard Oil Co., 332 U.S. 
301 (1947). The Feres Court went on to describe what it meant by this distinctly Federal 
relationship between soldiers and the United States Government: ‘‘[TJhe scope, nature, legal 
incidents and consequences of the relation between persons in service and the Government are 
fundamentally derived from Federal sources and governed by Federal authority.’’ Jd. at 143-44. The 
reference in Feres to Standard Oil is particularly interesting, because Standard Oil is also cited in 
Bivens itself, Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403 U.S. 389, 
396 (1971), as an example of what meaning the Court intended by its words, “‘special factors 
counselling hesitation in the absence of affirmative action by Congress.’’ With United States v. 
Gilman, 347 U.S. 507 (1954), Standard Oil is the only amplification in Bivens itself of what the Court 
meant by special factors. Thus, the common appearance of Standard Oil in both Bivens and Feres 
indicates a common thread in the reasoning that leads the Court to preclude both the Feres and the 
Chappell plaintiffs from the right to a damages remedy. That common thread is a concern to 
protect the separation of powers. See Casenote, Constitutional Law — Military Enlisted Personnel 
May Not Recover Damages From Superior Officers for Violations of Constitutional Rights. 
Chappell v. Wallace, 103 S.Ct. 2362 (1983), 13 U. Balt. L. Rev. 356 (1984) (hereinafter cited as 
Casenote] (‘‘In all of the cases in which the Supreme Court has found the existence of special factors 
counselling hesitation, the factors related to a possible judicial intrusion into areas the court 
considered reserved to Congress.”’ Jd. at 362). 

68. See Chappell, 462 U.S. at 299-302 (citing Stencel Aero Eng’g Corp. v. United States, 431 U.S. 666 
(1977), Schlesinger v. Councilman, 420 U.S. 738 (1975), Parker v. Levy, 417 U.S. 733 (1974), 
Gilligan v. Morgan, 413 U.S. 1 (1973); United States v. Muniz, 374 U.S. 150 (1963); United States v. 
Brown, 348 U.S. 110(1954); Burns v. Wilson, 346 U.S. 137 (1953); Orloff v. Willoughby, 345 U.S. 83 
(1953). 

69. See Casenote, supra note 67, at 362. Congress and the executive branch are the sole repositories of 
authority with respect to the governance and regulation of military life. U.S. Const. art. I, § 8, cls. 
12-16 (Congress); U.S. Const. art. II, § 2, cl. 1 (executive branch). 

70. Chappell, 462 U.S. at 300, 304. Although the term ‘‘Military Establishment’’ was not expressly 
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Chappell was the detrimental impact upon the ‘‘hierarchical structure of discipline 
and obedience”’ that would inevitably result from holding superior-ranking military 
officials liable in damages to their subordinates for any number of allegeable 
constitutional violations.” Post-Feres decisions clearly defined for the Chappell 
Court the vast differences between the civilian and military ways of life,” differ- 
ences created by the ‘‘need for unhesitating and decisive action by military officers 
and equally disciplined responses by enlisted personnel.’””* 

The Court explicitly recognized in Chappell the traditional subordination 
of servicemembers’ constitutional rights to the vital military needs of discipline and 
obedience, though such subordination would clearly be intolerable in civilian life.” 
Moreover, the Court perceived this diminution of individual liberties to be not only 
essential for the preservation of discipline in combat settings, but equally essential 
during peacetime: ‘“The inescapable demands of military discipline and obedience 
to orders cannot be taught on battlefields; the habit of immediate compliance with 
military procedures and orders must be virtually reflex with no time for debate or 
reflection.’ 

To ensure that the military would, at all times, maintain this necessarily 
unique command structure in which obedience and discipline are paramount 
values, the Chappell Court determined that intramilitary tort actions should rarely, 
and only with great hesitation, be entertained by civilian courts.” Rather, the 
appropriate forum for airing such grievances is the special and exclusive military 
system of justice;” moreover, remedies for legitimate grievances must be dispensed 
through an equally exclusive intramilitary administrative system created by Con- 
gress and administered by civilian-controlled tribunals.” As in Feres, the Chappell 
Court viewed a civil damages remedy as a potentially disastrous threat to military 
discipline, and the Court determined that it would not allow the military’s vital 
disciplinary structure to be subverted by litigious service personnel: ‘Here, as in 





defined by the Chappell Court, it seems likely that the Court was referring to the yarious branches 
of the armed forces as administrative components of the executive branch of government. 

71. Id. at 300. Various constitutional rights may be asserted in a Bivens action. See, e.g., Carlson v. 
Green, 446 U.S. 14 (1980) (eighth amendment ‘‘Cruel and Unusual Punishment’’), Davis v. 
Passman, 442 U.S. 228 (1979) (fifth amendment gender discrimination claim); Bivens v. Six 
Unknown Named Agents of the Fed. Bureau of Narcotics, 403 U.S. 388 (1971) (fourth amendment 
illegal search and seizure). 

72. See, e.g., Brown v. Glines, 444 U.S. 347, 354-5 (1980), Parker v. Levy, 417 U.S. 733, 742 (1974), 
Orloff v. Willoughby, 345 U.S. 83, 93-4 (1953). 

73. Chappell, 462 U.S. at 304. 

74. Id. at 300 (citing Burns v. Wilson, 346 U.S. 137, 140, in which the Court stated: ‘‘[Tyhe rights of men 
in the armed services must perforce be conditioned to meet certain overriding demands of 
discipline and duty . . ..’’). See also Brown v. Glines, 444 U.S. 347, 354-5 (1980). 

75. Chappell, 462 U.S. at 300. 

16. Id. 

Tt See id. at 302. 

78. Id, at 303-04. 
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Feres, we must be ‘concern{ed] with the disruption of the peculiar and special 
relationship of the soldier to his superiors that might result if the soldier were 
allowed to hale his superiors into court.’’”” 

The second special factor that counseled the Chappell Court against grant- 
ing a Bivens-type remedy to constitutionally injured servicemembers was Congress’ 
plenary authority over the ‘‘rights, duties and responsibilities’’ that structure 
military life.” Chappell employed Orloff v. Willoughby," Rostker v. Goldberg,” and 
Gilligan v. Morgan® as authority for the Court’s traditional policy of noninterfer- 
ence with internal military affairs. Supporting this traditional hands-off policy was 
the judicially recognized commitment of military matters to the congressional and 
executive branches. 

The Court noted that the framers, in years just preceding the adoption of 
the Constitution, were themselves militia-trained soldiers in the Revolutionary War" 
and attributed Congress’ plenary constitutional authority over military affairs to 
the framers’ recognition that civilian courts were generally not competent to deal 
with the special differences between civilian and military lifestyles.* The Chappell 
Court was persuaded that the framers intended to vest Congress with plenary 
authority to create a separate system of military justice that would define the rights 
and duties of service personnel and establish procedures for disciplinary sanctions 
and remedies consonant with that system.” The framers’ vision, the Court noted, 
was brought to fruition by an electorally responsive” and ‘‘comprehensive internal 





79. Id. at 304. 

80. Id. at 301. 

81. 345 U.S. 83 (1953). 

82. 453 U.S. 57 (1981). 

83. 413 U.S. 1 (1973). 

84. Id. at 300-01. 

85. The Chappell decision is the latest pronouncement of the policy of judicial noninterference with 
discretionary military affairs; however, the Court, throughout its history, has manifested a strong 
reluctance to meddle with discretionary military decisions. In Dinsman v. Wilkes, 53 U.S. (12 How.) 
390, 403 (1851), the Court expressed its ardent desire to support the military’s authority to deal with 
its own personnel: 

The case is one of much delicacy and importance as regards our naval service. For it is 
essential to its security and efficiency that the authority and command confided to the officer, 
when it has been exercised from proper motives, should be firmly supported in the courts of 
justice, as weil as on shipboard. And if it is not, the flag of the United States would be 
dishonored in every sea. 

86. See Chappell, 462 U.S. at 300-03. See also Creary v. Weeks, 259 U.S. 336, 343 (1921), in which the 
Court stated: 

It is difficult to imagine any process of government more distinctively administrative in its 
nature and less adapted to be dealt with by the processes of civil courts than the classification 
and reduction in number of the officers of the Army .. .. In its nature it belongs to the 
executive and not the judicial branch of the government. 

87. See, e.g., Gilligan v. Morgan, 413 U.S. 1, 10-11 (1973) (military justice, like other functions of 
government, is ultimately controlled by majoritarian will). 
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system of justice’ established by Congress to account for the legitimate and 
“special patterns’’ that define the military structure.” 

The Chappell Court viewed the resulting military justice system as provid- 
ing an adequate internal review mechanism for service-related complaints of 
abusive and discriminatory treatment suffered at the hands of irresponsible mili- 
tary superiors.” It pointed specifically to article 138 of the Uniform Code of 
Militery Justice and the Board for the Correction of Naval Records as two satisfac- 
tory intraservice remedies for service personnel who allege wrongful treatment by 
their superiors.” The Court saw the latter remedial mechanism as an adequate 
means of redressing the racial discrimination suffered by the plaintiffs, because 
this internal review mechanism could evaluate all discretionary military decisions 
allegedly infected by racial hatred. The Chappell Court was persuaded that poor 
performance evaluations and undesirable duty assignments based on improper 
motives, such as racial discrimination, could be corrected by a civilian-composed 
corrections board that could provide such remedies as back pay and retroactive 
promotion.” The Court also noted that punishment for military tortfeasors could be 
satisfactorily addressed through article 138 of the Uniform Code of Military 
Justice.” 





88. Chappell, 462 U.S. at 302. See also Parker v. Levy, 417 U.S. 733, 743 (1974). In Parker, the Court 
observed: ‘“This Court has long recognized that the military is, by necessity, a specialized society 
separate from civilian society.’’ Id. The striking contrasts between the civilian and military 
communities accounts best for the Court’s traditional deference to the congressionally created 
military justice system. 

. Chappell, 462 U.S. at 302-03. 

. Id. See 10 U.S.C. § 938 (1982). The full text reads: 

Any member of the armed forces who believes himself wronged by his commanding officer, 
and who, upon due application to that commanding officer, is refused redress, may complain 
to any superior commissioned officer, who shall forward the complaint to the officer exercis- 
ing general court-martial jurisdiction over the officer against whom it is made. The officer 
exercising general court-martial jurisdiction shall examine into the complaint and take proper 
measures for redressing the wrong complained of, and he shall, as soon as possible, send to the 
Secretary concerned a true statement of that complaint, with the proceedings had thereon. 
See also 10 U.S.C. § 1552{a) (1982), which provides: 
The Secretary of a military department, under procedures established by him and approved 
by the Secretary of Defense, and acting through boards of civilians of the executive part of 
* that military department, may correct any military record of that department when he 
considers it necessary to correct an error or remove an injustice . . .. Except when procured by 
fraud, a correction under this section is final and conclusive on all officers of the United 
States. 

91. Chappell, 462 U.S. at 302-03. See also OPNAVINST 5354.1A, Subj: The United States Navy Equal 
Opportunity Program, II-5. This Navy regulation proscribes discriminatory treatment of naval 
personnel based on any classifying characteristic and prescribes procedures which are designed to 
counsel and, if necessary, punish the superior ranking military servicemember responsible for the 
discriminatory treatment. 

92. Chappell, 462 U.S. at 302-03. See, e.g., Davis v. United States, 667 F.2d 822, 825 (9th Cir. 1982)(10 
U.S.C. § 938 (1982) provided plaintiff servicemember with an adequate means of redressing his 
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The Court, however, was also mindful of the unquestionable fact that 
military personnel, as citizens, do not forfeit all constitutional protections, simply 
because many of these protections are conditioned to meet the military’s special 
disciplinary needs.” The Chappell opinion expressed a recognition that intra- 
military law suits could be maintained, but only after intraservice remedies had 
been fully pursued and, even then, civilian court review of administrative decisions 
would be limited in scope to whether such decisions are arbitrary, capricious, or not 
based on substantial evidence.* 

Nevertheless, the instances in which legal redress for constitutional viola- 
tions could be sought in civilian courts were, in the Court’s view, necessarily limited 
to cases which did not impermissibly infringe upon Congress’ and the military’s 
traditional power to define and regulate the ‘‘peculiar and special relationships’’ 
among military personnel.” The Chappell Court emphasized that such judicial 
deference is appropriate because ‘‘the courts are ill-equipped to determine the 
impact upon discipline that any particular intrusion upon military authority might 
have.’’* These last two considerations, that is, congressional and executive plenary 





grievance against his commanding officer who, it was alleged, maliciously pursued court-martial 
proceedings against the plaintiff). There are other remedies an aggrieved servicemember can 
pursue under the Uniform Code of Military Justice: 10 U.S.C. § 893 (1982) (Cruelty and Maltreat- 
ment}, 10 U.S.C. § 897 (1982) (Unlawful Arrest, Apprehension or Confinement), 10 U.S.C. § 855 
(1982) (Cruel and Unusual Punishments Prohibited). 

93. Chappell, 462 U.S. at 304. The Court stated: ‘‘Chief Justice Warren had occasion to note that ‘our 
citizens in uniform may not be stripped of basic rights simply because they have doffed their 
civilian clothes.’”” (quoting Chief Justice Warren in his article, The Bill of Rights and the Military, 
37 N.Y.U. L. Rev. 181, 188 (1962)). 

Chief Justice Burger, in dictum, implied that military personnel still have some access to civilian 
courts for protections against violations of their constitutional rights. /d. at 304. The Chief Justice 
cited Brown v. Glines, 444 U.S. 348 (1980), Parker v. Levy, 417 U.S. 733 (1974), and Frontiero v. 
Richardson, 411 U.S. 677 (1973), in support of this assertion; however, in a somewhat cryptic 
fashion, he also asserted: ‘‘But the special relationships that define military life have ‘supported the 
military establishment’s broad power to deal with its own personnel ....’”” /d. at 305. 

Brown, Parker and Frontiero reflect the Court’s willingness to permit military personnel, in 
carefully delineated circumstances, to challenge adverse military determinations by attacking the 
facial validity of a statute or regulation or the unconstitutional application of a statute or 
regulation. See Brown, 444 U.S. at 358 (no first amendment violation on the face of an Air Force 
regulation requiring a commander’s approval of a petition intended for circulation among base 
personnel), Parker, 417 U.S. at 757 (two congressional statutes proscribing disorderly and undigni- 
fied conduct by a commissioned officer neither void for vagueness nor facially overbroad). But see 
Frontiero, 411 U.S. 677 (1973) (congressional statute providing for a presumption of dependency in 
favor of dependents of male military personnel, but requiring proof of dependency with respect to 
dependents of female military personnel, declared discriminatory in its application to such female 
personnel and a denial of equal protection of the laws). 

94. Chappell, 462 U.S. at 303. 

95. Id. at 303-04. 

96. See Warren, The Bill of Rights and the Military, 37 N.Y.U. L. Rev. 181, 187 (1962). 
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power and adverse disciplinary impact of judicial incompetency, comprised the 
‘‘special factors’’ instructing the Court to deny a Bivens-type cause of action to 
constitutionally-injured service personnel.” 

An intriguing question left open by the Chappell decision was whether the 
military plaintiffs could still maintain a damages suit against their superiors on the 
strength of their allegations that the latter violated the civil rights conspiracy 
statute.” By discriminating against the plaintiffs on the basis of their minority race, 
the plaintiffs alleged that the military officials conspired to deprive them of equal 
protection of the laws, thereby invoking the protection of the civil rights conspiracy 
statute.” Thus, Chappell decided only the issue of the availability of a judicially 
created damages remedy for service personnel who alleged constitutional injuries 
in suits grounded on the Bivens doctrine. This issue was unequivocally resolved in 
favor of the superior officers and against the aggrieved servicemembers. 


III. A CHAPPELL ANALYSIS 
A. The Bivens Approach: Special Factors Counseling Hesitation 


In Chappell, the Court found the military discipline-constitutional author- 
ity rationale of Feres,'” and post-Feres decisions dealing with the constitutional 





97. Chappell, 462 U.S. at 304. 
98. See 42 U.S.C. § 1985(3) (1982). The text reads: 
If two or more persons in any State or Territory conspire or go in disguise on the highway or 
on the premises of another, for the purpose of depriving, either directly or indirectly, any 
person or class of persons of the equal protection of the laws or of equal privileges and 
immunities under the laws . . . [and] in any case of conspiracy set forth in this section, if one or 
more persons engaged therein do, or cause to be done, any act in furtherance of the object of 
such conspiracy, whereby another is injured in his person or property, or deprived of having 
and exercising any right or privilege of a citizen of the United States, the party so injured or 
deprived may have an action for the recovery of damages occasioned by such injury or 
deprivation, against any one or more of the conspirators. 
See supra note 39. 
99. It is not within the scope of this article to evaluate the question of whether or not servicemembers 
are eligible recipients of the equal protection safeguards embodied in section 1985(3). Under the 
* reasoning of Griffin v. Breckenridge, 403 U.S. 88 (1971), it is at least arguable that the black 
servicemembers in Chappell belong to one of the compensable classes of recipients against whom 
an invidiously discriminatory conspiracy to deny equal protection has been launched to accomplish 
the object of that conspiracy. Jd. at 102. The Court seemingly has indicated at least a willingness to 
allow servicemembers belonging to a suspect classification to bring damages actions against 
military officials who have conspired to deprive them of equal protection. Chappell, 462 U.S. at 305 
n.3. But see Alvarez v. Wilson, 600 F. Supp. 706 (E.D. Ill. 1985). This court stated: ‘‘We believe that 
the potential for disruption of ‘the unique disciplinary structure of the Military Establishment’ 
[cites Chappell] presented by suits under 1985(3) is as great . . .. Thus we cannot conclude that 
Congress intended to allow such intramilitary suits under § 1985(3). ...’’ Id. at 712. 
100. 340 U.S. 135 (1950). 


16 








NAVAL LAW REVIEW e XXXV 


rights of military personnel,’ to constitute the requisite ‘special factors’’ render- 
ing an implied constitutional damages remedy againsi military officials an inappro- 
priate exercise of the Court’s traditional remedial powers under its Federal 
question jurisdiction. What are these ‘‘special factors’? that persuaded the 
Supreme Court in Chappell to forego its traditional role of preventing ‘‘the popular 
will as expressed in legislative majorities’ from oppressing individual rights?'” 

The Court’s only illustration, in Bivens itself, of what it meant by ‘‘special 
factors’”’ was a passing reference to two cases,'* United States v. Standard Oil 
Co.,'* and United States v. Gilman.'* The Court reasoned that these cases con- 
cerned matters of Federal fiscal policy'® that should be left to Congress. The cases 
thus demonstrated when Congress, and not the Court, should decide whether a 
requested judicial damages remedy should be created.” By defining the ‘‘special 
factors’’ limitations by reference to Gilman and Standard Oil Co. even as it created 
the ‘‘special factors’’ limitation based upon the Bivens remedy, the Court implied 
that ‘‘special factors’’ referred to the separation of powers. 

The Court’s next reference to the ‘‘special factors’’ limitation, in Davis v. 
Passman,' supports this conclusion. In Davis, a female administrative assistant to 
a United States Congressman sued him for damages, alleging that termination of 
her employment constituted gender discrimination in violation of her fifth amend- 
ment rights.’ The Court found this Bivens cause of action to raise special factors 
counseling hesitation, but found them to be ‘‘coextensive with the protections 
afforded by the Speech or Debate Clause.’ This clause protects Federal legisla- 
tors’ independence from judicial inhibition by granting them an immunity from 
suits arising from the conduct of their official duties.'' The Court concluded that if 





101. See supra note 68. 

102. See Bivens v. Six Unknown Named Agents of Fed. Bureau of Narcotics, 403 U.S. 388, 407 (1971) 
(Harlan, J., concurring) in which Justice Harlan wrote: ‘‘But it must also be recognized that the Bill 
of Rights is particularly intended to vindicate the interests of the individual in the face of the 
popular will as expressed in legislative majorities. . ..”” 

103. Id. at 396. 

104. 332 U.S. 301 (1947). 

105. 347 U.S. 507 (1954). 

106. Bivens, 403 U.S. at 396. In addition to matters of Federal fiscal policy, Gilman involved policy 
decisions relating to government employment, including employee financial ability, discipline, 
morale, and efficiency (see United States v. Gilman, 347 U.S. 507, 511-13 (1954), and Standard Oil 
involved the distinctively Federal character of the government-soldier relation, including its scope, 
nature and legal incidents (see United States v. Standard Oil Co., 332 U.S. 301, 305-06 (1947). 

107. See Bivens, 403 U.S. at 396. See also Gilman, 347 U.S. at 513 (‘‘That function is more appropriately 
for those who write the laws, rather than for those who interpret them.”’); Standard Oil Co., 332 U.S. 
at 316 (‘‘(Exercise of judicial power to establish the new liability... would be intruding within a 
field properly within Congress’ control. . ..’’). 

108. 442 U.S, 228 (1979). 

109. Id. at 230-31. 

110. Id. at 246; see also U.S. Const. art. I, § 6, cl. 1. 

111. See Davis, 442 U.S. at 235 n.11. 
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the Congressman was not protected by constitutional immunity, then there was no 
‘*special factor’’; if the Congressman was protected, there would be a special factor 
precluding the Bivens remedy, but the existence of the constitutional immunity 
would make such a factor irrelevant — no suit could be brought in any event.'? The 
Court thus held that the plaintiff had a Bivens-type cause of action for damages 
under the fifth amendment, but did not reach the question whether the defendant 
Congressman’s conduct was shielded by the speech or debate clause, as the latter 
issue was not decided by the lower court." 

It is important, however, to note that the Court found the ‘‘special factors” 
existing in Davis to be coextensive with the protections afforded Federal legislators 
by the speech or debate clause, because the Court also found the clause to speak 
*‘directly to the separation of powers concerns.’”'"* The Court found the clause to be 
a ‘‘paradigm example of a ‘textually demonstrable constitutional commitment of 
[an] issue to a coordinate political department.’’’* If the Congressman were 
shielded by the clause, then, the plaintiffs suit would be a nonjusticiable political 
question — the Congressman would be constitutionally immune from judicial 
review of his employment decision concerning the plaintiff — and no Bivens 
remedy could be provided. The Court thus explicitly equated “‘special factors” 
with the doctrine of separation of powers, and more precisely, with the political 
question doctrine of Baker v. Carr.'® 

In Bush v. Lucas," a companion case to Chappell, the Court further 
developed this line of reasoning. Referring to the United States v. Standard Oil 
Co.'* and United States v. Gilman'” decisions, the Bush court found the ‘‘special 
factors’’ to be considered before allowing a Bivens remedy related not to the merits 
of the remedy sought, but rather ‘‘to the question of who [Congress or the courts] 
should decide whether such a remedy should be provided.’’™ A clearer statement 
that ‘‘special factors’? did not mean any unique remedial analysis arising from 
Bivens, but did refer to concerns with the separation of powers, can hardly be 
imagined. 

In Bush v. Lucas,'' the plaintiff, Bush, was a Civil Service employee and an 
aerospace engineer with the National Aeronautics and Space Administration. He 
sued his Federal agency superiors for initiating an adverse agency action against 
him, seeking his termination from government employment in retaliation for his 





112. See id. at 235 n.11, 246. 

113. Id. at 235 n.11, 249. 

114, Id. at 235 n.11. 

115. Id. (citing Baker v. Carr, 369 U.S. 186, 217 (1962)). See also supra note 12. 
116. 369 U.S. 186, 217. See supra note 12. See also supra note 18. 

117. 462 U.S. 367 (1983). 

118. 332 U.S. 301 (1947). 

119. 347 U.S. 507 (1954). 

120. Bush, 462 U.S. at 380. 

121. 462 U.S. 367 (1983). 
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public criticisms about allegedly wasteful spending of NASA officials.'” Bush 
alleged that his first amendment right of free speech was violated by his agency 
superiors, who sought to restrain him from publicly criticizing the agency’s spend- 
ing decisions.'* He argued that the Bivens doctrine authorized a damages remedy 
for the violation of constitutional rights by Federal officials, at least in the absence 
of ‘‘an alternative remedy which [Congress] explicitly declared to be a substitute for 
recovery under the Constitution and viewed as equally effective.’’'* Bush, there- 
fore, reasoned that he was entitled, under Bivens, to an implied constitutional 
damages remedy against his agency superiors for their violation of his first amend- 
ment rights.'* 

Z The Supreme Court agreed with Bush’s assertion that there was no explicit 
statutory substitute for recovery directly under the Constitution. The Court, how- 
ever, invoked the “‘special factors’’ exception to the Bivens doctrine and held that 
remedies for Federal Civil Service employees whose first amendment rights have 
been violated by their superiors is a question ultimately of ‘‘federal personnel 
policy’’ that had already been adequately addressed by Congress’ creation of a 
comprehensive remedial administrative scheme designed to remedy first amend- 
ment injuries suffered by public employees.'* 

The Bush Court reasoned that the policies involved in determining the 
scope of remedies for violations of constitutional rights afforded to Civil Service 
employees were best left for congressional evaluation. Only Congress, the Court 
noted, could properly take into account the competing policies with respect to the 
creation of any new substantive liability. Courts were deemed peculiarly ill- 
equipped to make policy determinations of such great magnitude.'’” The Bush 
Court also noted that an adverse impact on agency efficiency and discipline might 
ensue from the granting of a constitutional tort remedy, but that Congress, which 
could utilize factfinding procedures such as hearings that are not available to the 
courts, could best determine whether this is, in fact, true.'* Only the first consider- 





122. Id. at 369-70. 

123. Id. at 370-71. 

124. Id. at 372-73. 

125. Id. at 368-72. 

126. Id. at 372-73, 388-90. 

127. Justice Stevens observed: ‘‘In all events, Congress is in a far better position than a court to evaluate 
the impact of a new species of litigation between Federal employees on the efficiency of the civil 
service.” Id. at 389. 

128. Id. Interestingly, the rationale of encouraging the vigorous exercise by public officials of their 
discretionary duties, while it may appear to have been employed successfully by the Government in 
Bush as a ‘‘special factor counseling hesitation” against the granting of a Bivens remedy to Federal 
employees, proved quite unsuccessful with regard to the Government’s attempt in Butz to employ it 
as a justification for clothing Federal officials with absolute immunity. Butz, 438 U.S. at 506-7. 
Whereas in Bush’s ‘‘special factors”’ analysis, the argument that constitutional tort suits may have 
a chilling effect on Federal officials’ performance of official duties was apparently persuasive to 
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ation, however, congressional expertise in Federal personnel policy, resulting in the 
Court’s conviction that Congress is in a better position to decide whether the public 
interest would be served by creating the damages remedy, was held to be the 
‘special factor’’ counseling the Court against allowing Bush to proceed with his 
Bivens suit.'” 

Bush’s extensive discussion of the ‘‘special factors’ exception to the 
Bivens doctrine lends clarity to the meaning that the Court attaches to the term. As 
in Chappell, the Bush Court identified as ‘‘special factors’’ congressional policy 
expertise, the Court’s lack of such expertise, and the adverse effect of official 
liability on agency discipline and efficiency. The Chappell case, it should be 
recalled, involved not only these latter considerations, but also an express constitu- 
tional commitment to the congressional and executive branches of Government to 
define and regulate military legal rights and obligations.'* Both Chappell and Bush 
express concern for the potentially adverse effect of official liability on discipline 
and efficiency. In Chappell, however, the Court went so far as to say the effect would 
indeed be adverse — a finding, in Bush, it had left for Congress to make. Yet, even 
as the Chappell Court took this a further, and perhaps unnecessary, step, it 
recognized its appropriate deference to Congress in such matters. The controlling 
special factor in Chappell, therefore, was deference to Congress — concern for 
separation of powers — just as had been the case in Bush." 





constitute a special factor calling for judicial restraint, in Butz’s official immunity analysis, the 
same argument failed to sanction the entitlement of Federal officials to absolute immunity. 

If the inhibition of official duties constitutes a special factor precluding constitutional tort actions 
from being brought against Federal officials, then how can it be that the very same rationale does 
not provide the same Federal officials with absolute immunity against constitutional tort actions? 
On the one hand, the policy of encouraging official discretionary decisions is strong enough to hold 
constitutional tort actions against Federal officials nonjusticiable; yet, on the other, it is obviously 
not strong enough to support a motion for summary judgment based on absolute official immunity. 
This apparent contradiction is resolved by noting the distinction the Bush Court drew between 
deciding whether the vigorous exercise of discretionary dutues would actually be ‘‘chilled’’ by a 
Bivens remedy, and the need to let Congress decide whether such ‘‘chilling”’ is in fact not good 
policy. The Bush Court reasoned that the ‘‘special factor’’ counseling it not to provide the Bivens 
remedy was Congress’ superior ability to make the policy decision concerning whether ‘‘c 4 
was bad, and to make the underlying factual analysis concerning whether there would in fact be any 
“‘chilling’’ in the first place. Congress’ superior ability in these matters — thus, respect for 
separation of powers — drove the Court in Bush, not concerns with inhibition of official duties, as 
may have motivated the Court’s decision in Butz. 

129. Id. at 389-90. Congressional expertise in Federal personnel policy encompasses the ies of such 
expertise, that is, the ‘‘elaborate remedial system that has been constructed step by step, with 
careful attention to conflicting policy considerations. . ..”’ Id. at 388. 

130. Chappell, 462 U.S. at 301. Chief Justice Burger expressed this textual constitutional authority as 
follows: ‘‘It is clear that the Constitution contemplated that the Legislative Branch has plenary 
control over rights, duties and responsibilities in the framework of the military establishment, 
including regulations, procedures and remedies related to military discipline. . ..”” Id. 

131. See Casenote, supra note 67. 
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Thus, viewing Chappell and Bush together, the ‘‘special factors’’ exception 
can be best understood as an expression of the separation of powers theory. The 
separation of powers theory demarcates, with varying degrees of precision, the 
respective functions of the judicial and political branches of Government. This 
demarcation is accomplished by a judicial interpretation of the Constitution, taking 
into account, with respect to a particular case, any constitutional commitment of 
authority to any of the branches, any practical limitations which would impede a 
court’s resolution of a legal issue, and any policy considerations that would instruct 
a court to avoid passing on the merits of a particular claim. These above consider- 
ations have led the Court to create the political question doctrine, which simply 
consists of a formulation of these considerations to assist a court in determining the 
justiciability of a particular case brought before it.'* 

The ‘‘special factors” that counseled the Chappell and Bush Courts to 
abstain from exercising their Federal question jurisdiction to adjudicate and 
provide remedies for claims involving questions about intramilitary life and Fed- 
eral personnel policy are really nothing more than a reformulation of the political 
question doctrine. The only special factors that would convince a Federal court to 
refrain from exercising its jurisdictional powers over a case involving constitutional 
issues would be those implicating concerns over the separation of judicial and 
political power. Such concerns are directly embraced by the political question 
doctrine. Thus, the incompetency of courts in evaluating intramilitary claims of all 
kinds, a special factor found to exist in Chappell, speaks to the practical-limitations 
component of the political question doctrine. Similarly, the integrity of the military 
disciplinary structure and justice system, also ‘‘special factors’’ existing in Chap- 
pell, embrace the policy concerns element of the doctrine, just as the plenary 
constitutional power of Congress and the executive branch over military affairs 
constitute the constitutional-authority component of the political question 
doctrine. 

The Court clearly expressed its policy objective in Chappell. To allow 
constitutionally-wronged service personnel to bring damages suits against their 
military superiors would require Federal courts to intrude upon the highly sensitive 
and discretionary relationship of the soldier and his or her superior. This is a 
relationship, the Court observed, that has been the ‘‘heart of the necessarily unique 
structure of the Military Establishment.’’"* That Congress has the plenary power to 
define the legal structure of this relationship, and of the Military Establishment, as 
well as the power to regulate it, and that the courts possess no ability to evaluate 
that relationship, formed a clear message which the Chappell Court sought to 
convey.'* 





132. See supra note 12. 

133. Chappell, 462 U.S. at 300. 

134. This same message merely recapitulates the position of the Court pronounced just over a decade 
ago in Gilligan v. Morgan, 413 U.S. 1 (1973). 
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Another clear message emerging from Chappell is that to allow an intramili- 
tary law suit to survive a judgment on the pleadings would give rise to the dreaded 
prospect of a soldier haling his superiors into court to defend against claims of 
unconstitutional conduct which, in most cases, would be troublesomely intertwined 
with the lawful exercise of discretionary authority. With only a qualified immunity 
defense probably available to counterpose against constitutional tort claims,'* the 
prospect of devastating personal liability would discourage even the most conscien- 
tious of military officials from making critical military decisions involving person- 
nel and would encourage large-scale disobedience toward, disruption of, and 
disrespect for the military command structure by which the United States military 
mission is supported.’ 

Chappell’s twin objectives of preserving the plenary authority of the politi- 
cal branches and the military command structure from judicial interference are 
commendable; however, the Chappell Court could have reached the same result by 
treating an intramilitary constitutional tort suit as a nonjusticiable political ques- 
tion. If the Court had carefully thought out the separation of powers concerns which 
persuaded it that political plenary authority, military discipline, and military 
expertise were ‘‘special factors’’ counseling against a Bivens-type remedy, it would 
have perceived that the term ‘‘special factors’’ is effectively synonymous with the 
political question analysis of Baker v. Carr.'*’ Thus, rather than analyzing the issue 
as one of Bivens ‘‘special factors,’’ the Court should have harmonized these special 
considerations with the constitutional, practical, and prudential considerations that 
constitute the political question doctrine, and the doctrine could have then been 
invoked to declare a sound precedent for determining the justiciability of intramili- 
tary law suits, legal and equitable alike. This would have been consistent with the 
reasoning of Standard Oil, Gilman, Davis, and Bush. 





135. See supra note 128. Butz clearly held that the need for vigorous exercise of official duties is not a 
sufficiently persuasive policy to compel a rule of absolute immunity. Butz v. Economou, 438 U.S. 
478, 506 (1978). Yet, Chappell holds that the ‘‘need for unhesitating and decisive action by military 
officials”’ is strong enough even to preclude the maintenance of a constitutional tort suit. This 
apparent paradox gives rise to a peculiar irony, namely, that had the military plaintiffs in Chappell 
been able to elude the ‘‘special factors”’ barrier to a viable Bivens claim, the military officials would 

. have found themselves vulnerable to the great personal liability threatened by the diluted qualified 
immunity status accorded to Federal executive officials under Butz. And that, perhaps, is the real 
reason why the Chappell plaintiffs were unable to push their suit beyond the pleadings stage. 

136. For an excellent discussion of the breakdown of military discipline and morale that would inevitably 
follow the subjection of military officials to tort liability for acts committed within the scope of their 
discretionary authority see Zillman, Jntramilitary Tort Law: Incidence to Service Meets Constitu- 
tional Tort, 60 N.C. L. Rev. 489, 521-26 (1982) [hereinafter cited as Zillman]. Professor Zillman 
expressed his view that the integrity of the military command relationship would be gravely 

threatened by intramilitary tort suits: ‘‘[T]he opportunity to second-guess the commander through 
discovery proceedings and trial can undermine the attitude of prompt and willing obedience to 
lawful orders that should govern the subordinate-superior relationship.” /d. at 515. 

. See supra note 12. 





NAVAL LAW REVIEW 






B. The Political Question Analysis 


1. Separation of Powers and Justiciability 


The traditional doctrine of the nonreviewability of military decisions’ and 


the political question doctrine both proceed from the constitutional interplay of 
judicial review and the separation of powers.'” 


In 1787, when the framers of our Constitution convened to consider the 


form of democracy that they would adopt as the foundation of our government,'” 
they envisioned and ultimately settled upon a tripartite system of government in 
which each of the three branches exercised its own separate powers.'' This 
separation of powers was designed primarily to promote the notion of rule by 
popular sovereignty and to prevent a dangerous concentration of power in any one 
group of people.” Built into this classical system of government, which was 











i « 


140. 


141. 


138. See Sherman, Judicial Review of Military Determinations and the Exhaustion of Remedies 


Requirement, 55 Va. L. Rev. 483 (1969) [hereinafter cited as Sherman]. Professor Sherman 
undertakes a thorough historical analysis of traditional judicial deference by the civilian courts to 
the determinations of military tribunals. See also Haggerty, Judicial Review of Military Administra- 
tive Decisions, Hastings Const. L.Q. 171 (1976) [hereinafter cited as Haggerty}; Cortright v. Resor, 
325 F. Supp. 797, 813-15 (E.D. N.Y. 1971). 
Sherman, supra note 138, at 483-87. See U.S. Const. art. I, § 8, cls. 12-18: 
Congress Shall have power . . . to raise and support armies . . . To provide and maintain a Navy 
..- To make Rules for Government and Regulation of the land and naval Forces . . . To provide 
for calling forth the Militia to execute the Laws of the Union, suppress Insurrections and repel 
Invasions . . . To provide for organizing, arming and disciplining the Militia . . . 
US. Const. art. Il, § 2, cl.1: ‘‘The President Shall be Commander in Chief of the Army and Navy of 
the United States, and of the Militia of the several States . . ..”” U.S. Const. art. III, § 2, cl.1: ‘“The 
judicial Power shall extend to all Cases in Law and Equity, arising under the Constitution, the Laws 
of the United States . . . .’” The textual interplay of these separate provisions gives rise to an 
ambiguity in this separation of powers, because it does not promote a clear division of powers 
among the political and judicial branches with respect to military affairs. Thus, there is nothing in 
the text of the Constitution that forbids Congress from passing laws ‘‘which shall be necessary and 
proper for carrying into Execution’’ the ‘‘Rules for the Government and Regulation of the Land 
and Naval Forces.”” Presumably, this means that Congress can pass a law establishing military 
tribunals as the sole instrumentalities for ministering justice to military personnel. 
See Hall, Think Things, Not Words; Judicial Review in American Constitutional History, 35 U. Fla. 
L. Rev. 281, 283 (1983) [hereinafter cited as Hall]. 
M. Vile, Constitutionalism and the Separation of Powers 13 (1967) [hereinafter cited as Vile]. 
Professor Vile perceived the ion of a “‘pure doctrine’ of the separation of powers: 
[I}t is essential for the establishment and maintenance of political liberty that the government 
be divided into three departments, the legislative, the executive and the judiciary .... Each 
branch of government must be confined to the exercise of its own function and not allowed to 
encroach upon the functions of the other branches. 
Id. 





142. See Hall, supra note 140, at 283; Vile, supra note 141, at 13 & 14. See generally Oakes, The Proper 


Role of the Federal Courts in Enforcing the Bill of Rights, 54 N.Y.U. L. Rev. 911 (1979). 
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separated into legislative, executive, and judicial functions, was a system of internal 
checks and balances which, the framers believed, would enable each branch to 
exercise certain positive powers to check any contemplated usurpation of power by 
another branch of government.'* Thus, American democracy was not based ulti- 
mately on a pure separation of powers, but rather on a partial separation- partial 
blending of powers designed to prevent the accretion of great power in any one 
branch. Too much political power in the hands of any one group of people was 
deemed inimical to the survival of a majoritarian form of government and the 
precious concept of individual liberty.“ 

The Bill of Rights was enacted in 1790 as an amendment to the Constitu- 
tion and promised to ensure even greater protection of cherished libertarian values 
from excessive exercises of legislative and executive power.'* In urging the adop- 
tion of the Bill of Rights, James Madison and other anti-Federalists recognized the 
necessity of having independent judicial tribunals, counter-majoritarian in nature, 
enforce these fundamental laws against a potentially overbearing central govern- 
ment.“ And, in 1801, Chief Justice Marshall, in Marbury v. Madison," asked the 
following question: ‘‘If an act of the legislature repugnant to the Constitution is 
void, does it, notwithstanding its invalidity, bind the courts, and oblige them to give 
it effect?’ 

Chief Justice Marshall’s response to his own rhetorical question was this: 
‘*It is, emphatically, the province and duty of the judicial department, to say what 
the law is. Those who apply the rule to particular cases must of necessity expound 





143. See Vile, supra note 141, at 16. Professor Vile observed: 
Separate agencies [of government], composed of distinct bodies of men even where functions 
are shared, can be made representative of different groups in the community, and so, as with 
bicameral legislatures, provide the basis of a check upon the activities of each of them... . [I]f 
the recommendations with regard to agencies, functions and persons are followed, then each 
branch will act as a check to the exercise of arbitrary power by the other .. .. 
Id. at 17. 
144. Id. at 14; Oakes, supra note 142, at 913. 
145. Id. at 916. Professor Oakes perceived that the Founding Fathers sought to provide a more positive 
check against excesses of legislative power than the mere separation of functions among the three 
. branches. In enacting the Bill of Rights, Professor Oakes observed, the Founding Fathers created a 
‘‘countermajoritarian’’ device to protect individual liberty from excesses of popular will. 
146. Id. at 914-16. Professor Oakes views the courts as the protectors of individual rights and, at the 
same time, guardians of our democratic form of government: 
Democratic government and judicially-enforced minority rights are both based upon a single 
conception of respect owed to every individual by the government. To remain faithful to that 
basic conception, judges must remain vigilant—evea creative—in their review of the other 
branches. But they must also maintain a constant awareness of the countervailing value of 
majoritarian rule and the resulting responsibility of the majority to do what is right. 
Id. 
147, 5 U.S(1 Cranch) 137 (1803). 
148. Id. at 177. 
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and interpret that rule.’ These words gave birth to the Federal common-law 
doctrine of judicial review, which designated the Court as the ultimate arbiter of the 
Constitution, empowered to hold that governmental acts found to be inconsistent 
with the Constitution and Bill of Rights are unconstitutional.'® Thus, the Court 
emerged as the champion of individual rights against possible oppression by the 
executive and legislative branches. 

The power of the Federal courts to pass upon the validity of a legislative or 
executive action, however, was limited by the Constitution to justiciable ‘‘Cases”’ 
and ‘‘Controversies”’.'' The concept of justiciability limits the Federal courts to 
adjudicating questions presented in an adversary context and in a form historically 
viewed as capable of resolution through the judicial process.'* 

Justiciability is a concept deeply rooted in the constitutional principle of the 
separation of powers.’ Courts are empowered to decide legitimate controversies, 
but normally will not intrude into areas constitutionally reserved to the political 
branches, and certainly not where it would be both impractical and improvident for 
them to do so.'* The nonjusticiability principle covers cases that are moot,'* that 
call for giving advisory opinions,'* whose parties lack standing,'” or that involve 
political questions.'* 

The political question doctrine reflects a policy of judicial restraint. In 





149. Id. 

150. Id. at 163, where Chief Justice Marshall wrote: ‘‘The government of the United States has been 
emphatically termed a government of laws, and not of men. It will certainly cease to deserve this 
high appellation, if the laws furnish no remedy for the violation of a vested right.’’ See also Davis v. 
Passman, 442 U.S. 228, 241-42 (1979). 

151. See U.S. Const. art. III, § 2, cl.1. 

152. See Hall, supra note 140, at 285; but cf. Flast v. Cohen, 392 U.S. 83 (1968). Chief Justice Warren 
gave great breadth to the concept of justiciability in these words: ‘‘Justiciability is itself a concept of 
uncertain meaning and scope .. .. Yet it remains true that ‘[j}sticiability is . . . not a legal concept 
with a fixed content or susceptible of scientific verification. Its utilization is the resultant of many 
subtle pressures. ...’”” Id. at 95. 

153. See Oakes, supra note 142, at 913; L. Tribe, American Constitutional Law 55 (1978) [hereinafter 
cited as Tribe]. 

154. See Tribe, supra note 153, at 55. Professor Tribe observed: 

The stated bases for declining to adjudicate . . . are found in the delicacy of that function . . .; 
the comparative finality of its consequences; the considerations due to the judgment of other 
repositories of constitutional power concerning the scope of their authority; the necessity for 
each to keep within its power, including the courts; [and] the inherent limitations of the 
judicial process, arising especially from its largely negative character and limited resources of 
enforcement. 

Id. 

155. See Defunis v. Odegaard, 416 U.S. 312, 316 (1974). 

156. Muskrat v. United States, 219 U.S. 346, 361 (1911). 

157. Flast v. Cohen, 392 U.S. 83, 95 (1968). 

158. Powell v. McCormack, 395 U.S. 486, 516-17 (1969); Baker v. Carr, 369 U.S. 186, 217 (1962). 
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Baker v. Carr,'® the Supreme Court observed that a nonjusticiable political ques- 
tion is mainly a function of the separation of powers.’ The Baker Court held that 
Federal courts should refrain from adjudicating the merits of a case with constitu- 
tional issues that implicate certain elements.'* 

The Supreme Court has repeatedly emphasized that it will not review a case 
that involves an unquestionable textual commitment of a constitutional power to a 
political branch.'* Moreover, such review will be withheld if it would clearly require 
the Court to decide issues beyond its competence, to make specialized policy 
determinations, or to ignore prudential considerations counseling against judicial 
intervention.'® 

The political question doctrine eventually found its way into the arena of 
constitutionally based challenges to the conduct of the Military Establishment. In 
Gilligan v. Morgan, college students at Kent State University in 1970 filed suit in 
Federal district court against the Governor of Ohio and military officials of the Ohio 
National Guard in the wake of the tragic shooting deaths on the Kent State campus 
during anti-Vietnam war demonstrations. The students sought to have the district 
court enjoin these State officials from violating students’ due process rights. They 
asked the court to oversee the operation and supervision of the National Guard, and 
thereby prevent the use of lethal force to quell civil demonstrations.'* The district 





159. 369 U.S. 186 (1962). 
160. Id. at 210. 
161. See supra note 12. 
162. See Goldwater v. Carter, 444 U.S. 996 (1979). In Powell v. McCormack, 395 U.S. 486, 519 (1969) the 
determination of whether an issue has been constitutionally committed to a branch of government 
was made through the following inquiry: ‘“We must first determine what power the Constitution 
confers upon the House through Art I, § 5, before we can determine to what extent, if any, the 
exercise of that power is subject to judicial review.’’ Id. 
163. Tribe, supra note 153, at 71 n.1. Professor Tribe sorts out Baker’s six formulations for a political 
question into three theories: 
The ‘‘classical view’’ which holds judicial review as the general rule, unless the Constitution 
has committed the issue to another branch. 
The ‘‘prudential view’’ which would have the Court refuse to decide an issue if that would 
undermine its authority or compromise an important principle. 
The ‘‘functional view’’ which centers on the availability of judicial resources, the need for 
uniformity of decision, and the greater resources of the other branches. 

Id. 

164. 413 U.S. 1 (1973). 

165. Id. Chief Justice Burger, writing for a majority of the Court, implied that although relief in the form 
of judicial supervision over military operations necessarily involves questions of justiciability, 
actions seeking damages for specific injuries caused by the military or injunctive relief against 
specific military acts which threaten to cause specific harm might be justiciable subject matter. Id. 
at 5, 11-12. The Chief Justice’s language, however, was unclear as to whether these specific forms of 

relief would be available only to civilians, or to all citizens, including military service personnel. 

After Justice Burger’s holding in Chappell, 462 U.S. 296 (1983), rereading of Gilligan would 
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court dismissed the students’ complaint, but the Sixth Circuit reversed, and called 
upon the district court to evaluate the Ohio National Guard’s methods of training, 
use of weaponry, and issuance of orders to its personnel.'* 

The Supreme Court reversed the Sixth Circuit on the ground that the scope 
of the relief requested clearly presented a nonjusticiable political question. The 
Court determined that if such relief were granted, then a Federal district court 
would have to conduct a2 continuing regulatory supervision over the National Guard 
with respect to its training methods, weaponry, and duty orders. Such judicial 
supervision, the Court observed, would impermissibly interfere with highly profes- 
sional military decisions and would embrace critical areas of responsibility vested 
by the Constitution in the legislative and executive branches of the Government.'” 
The Gilligan Court emphasized the constitutional, prudential, and practical limita- 
tions confronting a court which has in front of it a case involving highly discretion- 
ary military decisions. In oft-quoted language, the Court stated: 


[It] would be difficult to think of a clearer example of the type of governmental 
action that was intended by the Constitution to be left to the political branches 
directly responsible — as the judicial branch is not — to the electoral process. 
Moreover, it is difficult to conceive of an area of governmental activity in 
which the courts have less competence. The complex, subtle and professional 
decisions as to the composition, training, equipping and control of a military 
force are essentially professional military judgments subject always to civilian 
control of the legislative and executive branches. The ultimate responsibility 
for these decisions is appropriately vested in branches of the government 
which are periodically subject to electoral accountability. It is this power of 
oversight . . . which underlies our entire constitutional system; the majority 
opinion of the Court of Appeals failed to give appropriate weight to this 
separation of powers.'* 


The Gilligan Court based its decision largely on Judge Celebrezze’s dis- 
senting opinion in the court of appeals. Judge Celebrezze found that all of the 
Baker v. Carr criteria for a nonjusticiable political question applied to the facts of 
the Gilligan case.'® He focused primarily on the type of relief the respondents 
requested and intimated that any kind of judicial relief that would require a court 
to invade clearly constitutional reservations of authority to the legislative and 





suggest that the Chief Justice contemplated that only civilians would be the beneficiaries of a right 
of action against the military or its officials. This interpretation is made because the complainants 
in Gilligan were civilians, and not military personnel. 

166. Id. at 5. 

167. Id. at 7. 

168. Id. at 10. 

169. 369 U.S. 186 (1962). 

170. Gilligan at 8-9. 











SPRING 1986 e Chappell v. Wallace 


executive branches over highly discretionary military matters would render the 
case a nonjusticiable political question.” 

In matt2rs involving discretionary military personnel decisions, however, 
very troublesome concerns face the courts with respect to possible violations of 
servicemembers’ constitutional rights. Traditionally, justiciable constitutional 
issues, such as racial discrimination, are often complexly intertwined with discre- 
tionary personnel decisions that necessarily have an impact on servicemembers’ 
lives. For instance, all of the plaintiffs in Chappell complained that adverse 
personnel decisions involving performance evaluations, advancement opportuni- 
ties, and duty assignments were motivated by racially discriminatory feelings on the 
part of their superiors.'” 

This subtle and nebulous interplay between discretion and abusive and 
discriminatory motivations emphatically underscores the value of the political 
question doctrine in reconciling the inherent tension between important individual 
constitutional rights and the need for discipline and obedience in the military 
command structure. Allegations that Federal officials have engaged in unconstitu- 
tional conduct, such as racial discrimination against our citizens in the armed 
forces, understandably create grave concerns in article III courts, which have been 
entrusted with the duty of safeguarding fundamental rights by voiding unconstitu- 
tional governmental conduct.'” 

The constitutional authority of the congressional and executive branches 
over discretionary military decisions is not necessarily an exclusive one, at least 
where such decisions are allegedly infected by unconstitutional conduct such as 
racial discrimination.’ Indeed, the very essence of the doctrine of judicial review is 
that Federal courts will exercise the full scope of their remedial powers to protect 
cherished constitutional rights against governmental oppression.’ 





171. 


— 


Id. at 9. This theme, as it pertains to the question of control over the military, has a strong and 
verifiable historical basis which has its very origin in Marbury v. Madison, 5 U.S. (1 Cranch) 137 
(1803), in which Chief Justice Marshall remarked: ‘‘{A]il possible injuries whatsoever, that did not 
fall within the exciusive cognizance of either the ecclesiastical, military or maritime tribunals, are, 
for that very reason within the cognizance of the common law courts of justice... .”” Id. at 163 
+ (emphasis added). 

172. See supra notes 37-38 and accompanying text. 

173. See supra text accompanying notes 147-50. 

174. Even in Chappell, 462 U.S. 296, 300 (1983), the Court fairly implied that military service personnel, 
at least with res;ect to certain constitutionally based claims, will have a right of action against their 
superiors: ‘‘Civilian courts must at the very least hesitate long before entertaining a suit which asks 
the Court to tamper with the established relationship between enlisted military personnel and their 
superior officers ....”” 

175. Writing for a majority in Davis v. Passman, 442 U.S. 228 (1979), Justice Brennan spoke of the 
judiciary’s commitment to defend, and the citizen’s right to assert, the freedoms embodied in the 

Bill of Rights. Jd. at 242. In urging the adoption of the Bill of Rights, James Madison said: “‘If [the 

rights] are incorporated into the Constitution, independent tribunals of justice will consider 
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A potential tension may therefore arise between the plenary powers of the 
political branches over military judicial and military administrative remedies, and 
the article III courts’ Federal common-law authority and historical duty to void 
unconstitutional acts committed by the Government and its agents against our 
citizenry."* The political question doctrine can properly defuse this potential 
tension between the political branches and article III courts by balancing important 
separation of powers concerns against equally important fundamental rights. The 
doctrine considers three equally essential factors in deciding whether a court may 
properly exercise its jurisdictional powers over cases involving constitutional 
claims: first, constitutional authority; second, practical limitations; and third, pru- 
dential considerations.'” 

A look at the Chappell Court’s analysis will lend some guidance as to how 
the political question doctrine could have been applied to reach a more analytically 
sound outcome than that achieved by its use of the Bivens analysis. Although 
Chappell was decided by employing the ‘‘special factors’’ exception to the Bivens 
doctrine to reach a result of judicial restraint in the area of military justice, the 
decision, in substance, reflects a subtle balancing of the constitutional, practical, 
and prudential considerations underlying the political question doctrine. 

Note, first, that the Chappell Court found that the Constitution clearly 
vested the congressional and executive branches of government with plenary 
authority to make and execute laws for the governance and regulation of the armed 
forces. This can comfortably be viewed as the requisite ‘textually demonstrable 
commitment”’ of Baker.'® 

The Court then considered two correlative concepts. First, the special 
relationship between service personnel and their superiors and the consequent 
need for decisive official action and disciplined responses sufficiently distinguish 
military and civilian ways of life to require separate and distinct systems of justice 
for each.'” Intramilitary judicial and administrative systems can be devised and 
administered only by those who possess the requisite expertise and political 





themselves in a peculiar manner the guardians of those rights . . ..’” Address by James Madison, 
House of Representatives (June 8, 1789), reprinted in Mind of the Founder 34 (M. Meyers ed. 1973). 
176. Cf. Davis v. Passman, 442 U.S. 228, 253 (1979) (Burger, J., dissenting): ‘‘One branch of government 
cannot encroach on the domain of another without danger. The safety of our institutions depends in 
no small degree on the strict observance of this salutary rule’’ (quoting Sinking-Fund Cases, 99 U.S. 
700, 718 (1879)). See also Nixon v. Fitzgerald, 457 U.S. 731, 754 (1982) in which the Court stated: 
“Ojur cases have established that a court, before exercising jurisdiction, must balance the 
constitutional weight of the interest to be served against the dangers of intrusion on the authority 
and functions of the executive branch.” 
177. See Goldwater v. Carter, 444 U.S. 996, 998 (1979) (Powell, J., concurring). See also Tribe, supra note 
153. 
178. Chappell, 462 U.S. at 301. 
179. Id. at 300. See also Schlesinger v. Councilman, 420 U.S. 738, 757-58 (1975). 
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accountability.'” Second, the courts do not possess the necessary expertise, and 
they are not politically accountable. Judges and juries are unfamiliar with the 
nuances and demands of military life, and they are, therefore, incapable of evaluat- 
ing due process and equal protection claims that are enmeshed in highly discretion- 
ary military decisions. Most importantly, courts are ill-equipped to determine the 
impact upon the military command structure of constitutional tort actions that 
subject military officials to great potential liability and interference with their vital 
decisionmaking roles."" 

These two correlative concepts, that is, the respective competency and 
incompetency of the political and judicial branches regarding the balance of 
individual constitutional rights with the need for discretionary military decisions, 
clearly describe the practical component of the political question doctrine, because 
they evidence ‘‘a lack of judicially discoverable and manageable standards’’ on the 
part of article III courts in this area of constitutional law.'” 

The third component of the political question doctrine relates to those 
prudential considerations that would counsel a court with otherwise proper subject 
matter jurisdiction to avoid interference with policy decisions that should be made 
by other political branches. In Chappell, the Court reasoned that the specter of civil 
damages suits would have a chilling effect on military decisionmaking and seriously 
erode troop morale and respect for authority.’* The Court concluded that this 
negative impact on the soldier-superior relationship constituted one of the “special 
factors’’ counseling the Court against adjudicating the merits of the respondents’ 
claim; yet, the Court could just as easily have viewed this potential breakdown of 
the soldier-superior relationship as necessitating an ‘‘unquestioning adherence to a 
political decision already made.’’ Congress, the Court observed, had already made 
its intentions clear with respect to protecting constitutional rights in the military by 
creating autonomous systems of military justice and administrative remedies that 
both discipline and dispense remedies to military personnel.'® 





180. Chappell, 462 U.S. at 303-04; cf. Burns v. Wilson, 346 U.S. 137, 147 (1952) (Minton, J., concurring): 
This grant to set up military courts is as distinct as the grant to set up civil courts. Congress 
has acted to implement both grants. Each hierarchy of courts is distinct from the other, We 
have no supervisory power over the administration of military justice, such as we have over 
civil justice in the Federal courts .. .. 

Id. 

181. Chappell, 462 U.S. at 302-05. See also Jaffee v. United States, 663 F.2d 1226, 1232 (3d Cir. 1981), 
Zillman, supra note 136, at 525. Professor Zillman best observes the inadequacy of civilian courts in 
deciding military matters: ‘‘Many jurors and a growing percentage of judges have no firsthand 
knowledge of the military society. Asking a jury or a judge to assess the special needs of military 
discipline may be impossible.” Jd. 

182. Gilligan v. Morgan, 413 U.S. 1, 10-11 (1973), Baker v. Carr, 369 U.S. 186, 217 (1962). 

183. Chappell, 462 U.S. at 300. 

184. Id. at 304. 

. Id. at 302-04. See also Schlesinger v. Councilman, 420 U.S. 738, 757-58 (1975), in which the Court 
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Had Chappell utilized a political question analysis, its focus on ‘‘Congress’ 
activity in the field’’ of intramilitary compensation would logically have led it to 
discuss the prudentially unwise possibility of embarrassing a coordinate political 
branch by making a judicial decision at variance with that of the coordinate branch 
on the same issue. The Court could have reasoned that a judicially created 
constitutional-damages remedy would have proven embarrassing to Congress, 
since Congress had already taken the position that veterans’ benefits,'* the Uni- 
form Code of Military Justice,” and the boards for correction of military records” 
comprise the exclusive means of intramilitary justice and compensation for 
wronged service personnel.” 


2. Intramilitary Bivens Actions in Lower Federal Courts 


Constitutionally based intramilitary damages suits before Chappell evi- 
dence a failure by the lower Federal courts to articulate the separation of powers 
concerns pervading such suits.’ A number of pre-Chappell courts have held that 
the Feres doctrine bars all.intramilitary tort suits, even those in which unconstitu- 
tional acts have been alleged and military officials have been sued in their individ- 
ual capacities." These courts have reasoned that intramilitary tort suits are 





stated: 
In enacting the [Uniform Code of Military Justice], Congress attempted to balance these 
military necessities against the equally significant interest of ensuring fairness to servicemen 
charged with military offenses, and to formulate a mechanism by which these often compet- 
ing interests can be adjusted. 
Cf. Stencel Aero Eng’g Corp. v. United States, 431 U.S. 666, 673 (1977) in which the Court 
observed: ‘‘Given the broad exposure of the government, and the great variability in the potentially 
applicable tort law, .. . the military compensation scheme provides an upper limit of liability for the 
government as to service-connected injuries.”” 

186. 38 U.S.C. §§ 301-788 (1982). Some provisions are illustrative: 38 U.S.C. §§ 301-362 (1982) 
(compensation for service-connected disability or death); 38 U.S.C. §§ 401-423 (1982) (dependency 
and indemnity compensation for service-connected deaths); 38 U.S.C. §§ 501-562 (1982) (pensions 
for nonservice-connected disability or death); 38 U.S.C. §§ 601-664 (1982) (hospital, domiciliary and 
medical care); 38 U.S.C. §§ 701-788 (1982) (life insurance). 

187. See supra notes 90-92. 

188. See supra note 90. 

189. But see Jaffee v. United States, 663 F.2d 1226, 1240 (3d. Cir. 1981)(where the Court recognized that 
the existing system of compensation may not be entirely adequate, that it will not redress ali kinds 
of intramilitary tort injuries. Any decision, however, to supplement the existing compensation 
scheme under the Veteran’s Benefits Act should be one reserved solely for Congress). 

190. See, e.g., Misko v. United States, 453 F. Supp. 513 (D.D.C. 1978); Calhoun v. United States, 475 F. 

Supp. 1 (S.D. Cal. 1977). Both Misko and Calhoun fail to discuss, in even the most cursory way, the 

tension between the courts and the political branches in the context of an intramilitary Bivens 

claim. Both are paradigmatic of most intramilitary damages suits before Chappell. 

See, e.g., Laswell v. Brown, 683 F.2d 261, 268 (8th Cir. 1982) (‘‘The majority position is that Feres 

applies to claims based upon constitutional grounds as well as to claims arising under the FTCA.”’), 


191. 


ri 
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precluded and individual officials enjoy absolute immunity no matter what form the 
aggrieved servicemember’s complaint took; moreover, constitutionally based 
claims enjoy no better status than common law ones.” As in Feres, the thrust of this 
position of absolute immunity has been directed at the legal status of the parties, 
rather than at the legal theory pleaded.'* 

Although these courts have held that the overriding demands of military 
discipline and the existing, exclusive system of military compensation have modi- 
fied the constitutional rights of servicemembers. This policy rationale was merely a 
parroting of the ‘‘incident-to-service’’ rule of Feres,'* rather than a thoughtful and 
independent appreciation of the Feres rationale as an expression of the separation 
of powers between the political and judicial branches of government.'* As the 
Chappell Court noted, Feres and its progeny embraced the principle that the 
relationship of the soldier and the military establishment is ‘distinctively federal in 
character.’""* A thorough reading of Feres reveals that the Court was highly 
conscious of the separation of judicial and political powers in the area of military 
torts and compensation. Yet, the Federal courts that have considered the interplay 
of the Feres and Bivens doctrines, and have precluded Bivens suits brought by 
servicemembers, have strictly applied the Feres rationale without having consid- 
ered directly and thoroughly the separation of powers issue.'” 

Other pre-Chappell courts have circumvented the separation of powers 
issue in intramilitary constitutional tort claims by declaring that a Bivens action 
could not be maintained in the absence of allegations of recognized constitutional 
violations, and that common-law tort allegations dressed up to look like constitu- 





Thornwell v. United States, 471 F. Supp. 344, 348 (D.D.C. 1979) (courts have uniformly applied 
Feres both to intentional and constitutional torts). 

192. See, e.g., Misko v. United States, 453 F. Supp. 513, 515 (D.D.C. 1978) (‘‘{Mlilitary personnel acting 
within the scope of their authority are generally immune from actions brought by other members of 
the armed forces.’’). But see, e.g., Tufts v. Bishop, 551 F. Supp. 1048, 1052 (D. Kan. 1982) 
(‘‘[djefendants’ contention that Feres applies as well to violations of constitutional rights of service 
personnel has been rejected.”’). 

193. Rotko v. Abrams, 338 F. Supp. 46, 47 (D. Conn. 1971), aff'd, 455 F.2d 992 (2d Cir. 1972). See also 
Calhoun v. United States, 475 F. Supp. 1, 5 (S.D. Cal. 1977). 

194, In Feres v. United States, 340 U.S. 135, 146 (1950), the Supreme Court held that: ‘{TJhe 
Government is not liable under the Federal Tort Claims Act for injuries to servicemen where the 
injuries arise out of or are in the course of activity incident to service.” 

195. The Feres Court confronted only the issue of compensation to American service personnel for 
negligently caused injuries arising out of their service. As regards intramilitary compensation, the 
Court took note of the special status of the military servicemember in our society, the already 
existing compensation system, and Congress’ prerogative to alter or supplement it. Id. at 144. See 
also supra note 67. 

196. Chappell, 462 U.S. at 299. 

197. See, e.g., Laswell v. Brown, 683 F.2d 261 (8th Cir. 1982); Misko v. United States, 453 F. Supp. 513 

(D.D.C. 1978). 
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tional claims would not elude preclusion by Feres. This substance-over-form reason- 
ing led to very narrow holdings in which the Feres rationale was applied to preclude 
all intramilitary damages suits, absent allegations of genuine constitutional 
violations.'* 

Besides the Ninth Circuit’s decision in Wallace v. Chappell,” two other pre- 
Chappell cases reached the issue of whether constitutionally injured service person- 
nel could maintain a Bivens action against their superiors. In Jaffee v. United 
States,™ the Court of Appeals for the Third Circuit did not strictly apply Feres to 
preclude the plaintiffs’ constitutional tort suit. Instead, the Jaffee court carefully 
explored the applicability of the Bivens doctrine to intramilitary tort suits.”' The 
court found that the special relationship of soldier to superior,” together with 
Congress’ creation of the Veterans’ Benefits Act, constituted those ‘‘special fac- 
tors’’ that, under Bivens, counseled against implying a damages remedy under the 
various constitutional amendments that, the plaintiffs alleged, had been violated by 
the defendant officials.” 

In Alvarez v. Wilson,™ the District Court for the Northern District of 
Illinois held that a naval officer’s claims of racial discrimination could be directly 
implied under the fifth amendment’s due process clause.™ The plaintiff, Alvarez, 





198. See Calhoun v. United States, 475 F. Supp. 1, 5 (S.D. Cal. 1977) in which the court found that: 
[T]he theory of constitutional deprivation is essentially a restatement of the cause of action in 
tort .. .. Absent the deprivation of a recognized constitutional right, it would subvert the 
application of the Federal Tort Claims Act and its defined exceptions to allow a litigant to 
superimpose over that body of law extensions of constitutional rights which were never 
intended to apply in this context. 

Id. See also Wallace v. Chappell, 661 F.2d 729, 733 (9th Cir. 1981), rev’d, 462 U.S. 296 (1983); Grant 
v. Pitchford, 565 F. Supp. 430, 433 (S.D. Cal. 1983). In Presson v. Slayden, 570 F. Supp. 842 (N.D. 
Ga. 1983), the court strongly implied that a military plaintiff could maintain a Bivens action so long 

as he or she could make out a colorable constitutional claim. Id. at 848. 

199. 661 F.2d 729 (9th Cir. 1981), rev’d, 462 U.S. 296 (1983). 

200. 663 F.2d 1226 (3d Cir. 1981) (en banc), cert. denied, 456 U.S. 972 (1982). 

201. In Jaffee, the Third Circuit discussed the criteria of a Bivens cause of action that would permit 
recovery directly under the Constitution, that is, there must be no explicit declaration from 
Congress that an already existing congressional remedy supercedes recovery directly under the 
Constitution and no ‘‘special factors’’ counseling hesitation against a Bivens suit. Id. at 1230-31. 

202. The Jaffee court pointed out that, even more than a suit based on negligence under the Federal Tort 


; Claims Act, intentional and constitutional tort suits provide a striking illustration of the potential 
undermining of military discipline caused by such suits brought by military personnel against the 
: Government and its officials. Jd. at 1236. For a thorough discussion of Jaffee, see Note, Torts — 


Military Service Immunity — There is No Cause of Action under the Constitution Against 
Government Officials for Intentional Constitutional Torts Occurring Incident to Military Service, 
27 Vill. L. Rev. 858 (1981). 
203. Id. at 1237. 
204. 431 F. Supp. 136 (N.D. Ill. 1977), modified, 600 F. Supp. 706 (N.D. Ill. 1985). 
: 205. Id. at 143. Alvarez correctly delineated the elements comprising a Bivens-type action: (1) Whether 
4 the complaint alleges a violation of federally protected constitutional rights; (2) if so, whether 
federal courts may fashion a remedy in damages.”’ Id. Using this framework, the court reasoned 
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alleged that his superiors conspired to, and did in fact engage in a racially 
motivated campaign of harassment to discourage Alvarez from conducting author- 
ized racial awareness group encounters and expressing his anti-racist activism. As a 
part of this alleged conspiracy, Alvarez claimed that his superiors, the defendants, 
ordered him to be confined to a naval inpatient psychiatric facility purely out of 
their racial hatred and desire to ruin his naval career.™ 

Analyzing Alvarez’s constitutional due-process and equal-protection claims 
in light of Bivens, the court focused solely on the status of the military officers as 
Federal officials, without giving any special weight to the traditional distinction 
given to military officials by the courts.” The court held that the plaintiff pleaded a 
valid cause of action under the fifth amendment and reasoned that money damages 
was an entirely appropriate remedy for unconstitutional racial discrimination 
committed by any Federal official.” The Alvarez decision made no mention in its 
Bivens analysis of the congressional and executive branches’ constitutional author- 
ity in the area of military justice and remedies,” and the court also did not attribute 
overriding importance to the special nature of the soldier-superior relationship,” 





that Alvarez alleged a deprivation of his fifth and fourteenth amendment rights to equal protection 
of the laws and, therefore, Alvarez sufficiently alleged deprivation of federally protected rights. The 
court then went on to hold that money damages constituted an appropriate form of redress for 
racial discrimination. The Alvarez court’s extension of Bivens to fifth amendment claims came two 
years before the Supreme Court extended Bivens to cover fifth amendment injuries in Davis v. 
Passman, 442 U.S. 228 (1979). 
206. Alvarez, 431 F. Supp. at 143. 
207. The court undertook to differentiate military officials involved in actual combat training from 
military medical officials who, the Court said, ‘‘are hardly at the brink of combat.” Alvarez’s 
reasoning in this respect is greatly flawed, because it failed to consider what would happen to these 
same medical officials who did serve at the brink of combat during a period of hostilities; moreover, 
as stressed in Chappell, 462 U.S. at 298, military discipline is not a trait that is first developed at the 
brink of combat; rather, it is one which is carefully inculcated in both combat and support military 
personnel in order to anticipate those kinds of urgent disciplinary needs which inhere in periods of 
hostilities. See also Hillier v. Southern Towing Co., 714 F.2d 714, 723 (7th Cir. 1983). In Hillier, the 
Seventh Circuit stated: 
The principle of automatic, even unquestioning, obedience to the commands of superior 
officers remains fundamental to the operation of the military services,. . . [both] in peacetime 
and wartime—in the support and in the combat branches. [This] principle [would be] 
compromised if a soldier or sailor can be required to testify in a court against his superiors. . .. 
Id, at 723. 
Alvarez, 431 F. Supp. at 144. 
The court, in failing to analyze Alvarez’s intramilitary damages suit in light of the constitutional 
authority of Congress to regulate and govern the military, and of the military to execute con- 
gressional mandates, did not evaluate the strength of Alvarez’s claim by reference to the con- 
gressionally created military justice and remedial administrative systems. 
210. Cf. Tigue v. Swaim, 585 F.2d 909, 914 (8th Cir. 1978) (military physician entitled to absolute official 
immunity only as an exception to the general rule of qualified immunity; in other situations, a 
military official’s functions would be examined to determine if he or she were entitled to absolute, 
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or to the inability of civilian courts to evaluate comprehensively the policies 
underlying an intramilitary constitutional tort claim. The court concluded that a 
compensable cause of action based on the Bivens doctrine was pleaded and that the 
defendants were entitled only to a qualified immunity.”" 

In case law following the Chappell decision, Chappell was cited as conclu- 
sive authority in two cases, Gaspard v. United States’ and Mollnow v. Carlton,” 
holding that Bivens actions are, per se, unavailable to constitutionally injured 
service personnel.? One post-Chappell decision, however, Stanley v. United 
States,’ confined the Chappell holding narrowly within its facts and allowed the 
military plaintiffs to proceed with their Bivens action on the ground that Chappell 
should be read to deny Bivens actions only in cases involving discretionary military 
orders, and not in cases involving tortious acts committed during a soldier’s 
voluntary participation in a scientific program.”° 

Gaspard and Mollnow, considered together, evince a judicial recognition 
that Bivens-type actions are really a subcategory of the broader justiciability 
doctrine. These decisions recognize that the Constitution entrusted the protection 
of constitutional rights of servicemembers to Congress,””” as well as to the courts, 





as opposed to qualified, immunity; special relationship of soldier to his superior not x:2ntioned). 
But see Calhoun v. United States, 475 F. Supp. 1, 3 (S.D. Cal. 1977) (United States not liable under 
the Federal Tort Claims Act for injuries arising out of active military duty, because of the effect on 
disciplinary nature of the relationship between service personnel and their superiors). 

211. Alvarez, 431 F. Supp. at 144, 146. 

212. 713 F.2d 1097 (Sth Cir. 1983). 

213. 716 F.2d 627 (9th Cir. 1983), cert. denied, 104 S.Ct. 1595 (1983). 

214. In Mollnow, the Ninth Circuit found that Chappell established a ‘‘per se prohibition on the filing of 
Bivens-type actions by servicemen against their superiors.” Jd. at 630. The Fifth Circuit, in 
Gaspard, held that Chappell instructed a court ‘‘to avoid either imposing or inquiring into 
monetary damages when a service person is injured.” Id. at 1103. See also Alvarez v. Wilson, 600 F. 
Supp. 706 (N.D. Ill. 1985) (following Mollnow). 

215. 574 F. Supp. 474 (S.D. Fla. 1983). 

216. Id. at 479-80: 

[This] is not a case in which the plaintiff was either ordered or obligated to participate in a 
military exercise. Rather, this is a case in which the Army sought volunteers to test equipment, 
and the plaintiff volunteered his participation, in service to his country . . . . In sum, applying 
the Chappell Court’s own standard, this is not a case involving ‘‘[t]he special nature of 
military life, [or] the need for unhesitating and decisive action by military officers and equally 
disciplined responses by enlisted personnel.’ 
The Stanley court, in a desperate attempt to distinguish its own facts from those of Chappell, 
Mollnow, and Gaspard, lost sight of the overriding concept of a completely volunteer American 
military force. Thus, by his very enlistment, a servicemember voluntarily serves his country, and 
voluntary participation in a service program should not furnish the basis for a distinction between 
the claims of service personnel who allege constitutional injuries because of actions taken pursuant 
to orders and the claims of service personnel who suffer constitutional injuries in the course of 
service-connected activities voluntarily undertaken. 

217. See Mollnow, 716 F.2d at 629, 631; Gaspard, 713 F.2d at 1103. See also Trerice v. Pederson, 769 F.2d 

1398, 1404 (9th Cir. 1985) (‘“There has been increasing cause for judicial reluctance to enter into 
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and that Congress has established a military code of justice, including equitable 
and monetary administrative remedies to ensure such protection.”* The Gaspard 
and Mollnow Courts opined that the present intramilitary remedies may not be 
entirely adequate to redress certain types of egregious violations of constitutional 
rights,”” but that the courts, in the wake of Chappell, cannot supplement these 
already existing remedies to provide for the extra dimensions of a constitutional 
injury.” Instead, courts must await congressionally-created remedies for intramili- 
tary injuries of this nature.” 

The distinction Chappell, Gaspard, Mollnow, and Jaffee have drawn 
between statutory and Federal common-law damages remedies for constitutional 
torts illustrates the usefulness of the political question doctrine as the operative test 
for determining the justiciability of intramilitary tort claims. 

First, these cases have emphasized ‘‘Congress’ activity in the field’’ of 
military justice and administrative remedies and have thus intimated that the 
judiciary must respect the legislative branch’s constitutional authority under arti- 
cles I and II to create and administer any additional constitutional damages 
remedies, administrative or judicial, as they deem proper.” A judicial response by 
way of a damages remedy, the Chappell Court observed, would be “‘plainly inconsis- 
tent with Congress’ authority in this field.’’” 

Second, Chappell, Jaffee, and other intramilitary cases have placed strong 
emphasis on the practical-limitations factor of the political question doctrine, that 
is, judicial incompetency in deciding constitutional issues complexly intertwined 





regulation of the armed forces, a responsibility reserved for Congress by Article I of the Constitu- 
tion, and a corresponding shrinking need for the civil remedy and the burdensome intrusion into 
military affairs which it entails.’’); Johnson v. United States, 749 F.2d 1530, 1535 n.4 (11th Cir. 
1985) (‘‘[t]he [Chappell] court was acutely aware that it was being asked to countenance a Bivens 
remedy in an area over which Congress exercised plenary constitutional authority’’), Penagaricano 
v. Llenza, 747 F.2d 55, 59-60 (1st Cir. 1984) (‘‘the ‘special factors’ the Court discussed in deciding 
not to fashion a Bivens remedy [in Chappell] are considerations to be balanced in the justiciability 
equation ...’’). 

218. See supra notes 90-92. 

219. See Mollnow, 716 F.2d at 631 (implying the need for Congress to pass legislation authorizing 
remedies for constitutional injuries sustained by service personnel). See also Gaspard, 713 F.2d at 

_ 1103 n.13 (Congress’ attempts to amend the Federal Tort Claims Act to waive sovereign immunity 
for constitutional torts would allow suit against the Government for the constitutional torts of 
military officials). 

220. Id. at 1104 n.13 (‘‘It is the job of Congress and not the judiciary to remedy possible imperfections in 
a comprehensive statutory framework.”’). 

221. See Jaffee v. United States, 663 F.2d 1226 (3rd Cir. 1981) (en banc), cert. denied, 456 U.S. 972 
(1982). The Jaffee court did, however, express sympathy for the surviving members of servicemem- 
bers who are not eligible tort claimants under either the Feres or Bivens doctrines; nevertheless, the 
court concluded that its hands were shackled with respect to granting any judicial remedy when it 
would be inappropriate to do so without authorizing legislation from Congress. Id. at 1247. 

222. Id. at 1240; Chappell, 462 U.S. at 299; Gaspard, 713 F.2d at 1104 n.13; Mollnow, 716 F.2d at 631. 

223. Chappell, 462 U.S. at 304. 
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with discretionary military decisions.“ The practical-limitations factor of the 
political question doctrine rejects a judicial role that would have a court evaluate 
highly discretionary military decisions to ferret out allegedly unconstitutional 
behavior; such a role would produce inefficacious results and unjust verdicts.” 
Although these courts recognize that discretionary military decisions necessarily 
have an impact upon a servicemember’s career and lifestyle in the military, they 
also recognize that these specialized and technical decisions should be reviewed for 
possible unconstitutional conduct only by military tribunals and trained civilian 
corrections boards.” 

Also bound up in the practical-limitations factor of the political question 
doctrine is the conviction that judge-made constitutional tort remedies amount to a 
type of policymaking which clearly calls for ‘‘nonjudicial discretion.’’”” This kind 
of judicial supervision of official military decisions cannot be accomplished without 
first having civilian courts make policy determinations about available remedies in 
an existing military justice system that long has been considered to be respectably 
distinct and separate from its civilian counterpart.” The military administrative 
tribunals have been set up by Congress to dispense justice and remedies in an 
evenhanded manner that takes into account important constitutional values and the 
disciplinary needs of the military command structure.” 

Finally, the prudential considerations making up the third component of 
the political question doctrine are readily apparent in these intramilitary constitu- 
tional tort cases. In Chappell, Gaspard, Mollnow, and Jaffee, the phrases ‘‘the 
peculiar and special relationship of the soldier to his superiors’’™ and ‘‘adequate 
congressionally-imvosed compensation scheme’™' are really a reformulation of 
prudential considerations that call for an unquestioning adherence to, and respect 





224. Id. at 299; Jaffee, 663 F.2d at 1237. 

225. See Zillman, supra note 136. Professor Zillman notes that furnishing civilian judicial remedies to 
service personnel against their superiors would prove counterproductive to the cause of justice, 
because concern over potentially unlimited civil liability would only result in obstructed fact- 
finding; whereas, service factfinding, by way of the civilian-controlled Board for the Correction of 
Military Records, would not be similarly obstructed because of the wrongdoing official’s confidence 
in a fair administrative investigation by those possessing the requisite military expertise. 

226. Id. at 517. In this regard, Professor Zillman opined: ‘The combination of criminal and administra- 
tive sanctions for the military wrongdoer adequately serves the necessary deterrent function.” See 
also supra notes 90-92. 

227. Gilligan v. Morgan, 413 U.S. 1, 7-9 (1973); Orloff v. Willoughby, 345 U.S. 83, 94 (1953). 

228. See, e.g., Reaves v. Ainsworth, 219 U.S. 296, 304 (1911), in which the Supreme Court stated: 
[What is due process of law must be determined by the circumstances. To those in the military 
or naval service of the United States, the military law is due process. The decision, therefore, 
of a military tribunal acting within the scope of its lawful powers, cannot be reviewed or set 
aside by the courts. 

229. Schlesinger v. Councilman, 420 U.S. 738, 758 (1975). 

230. See Mollnow, 716 F.2d at 631. 

231. See Gaspard, 713 F.2d at 1103. 















































SPRING 1986 e 





Chappell v. Wallace 


for, Congress’ plenary power to legislate intraservice penalties for military tort- 
feasors and remedies for their tort victims. Such judicial deference applies equally 
to the military’s execution of these legislative mandates.” 

If military plaintiffs, such as the servicemembers in Chappell and Alvarez, 
were allowed to ‘‘hale their superiors into court,’’ a judge-made damages remedy 
would eventually result in the disintegration of the disciplinary command structure 
and ultimately harm the national interests it is designed to serve.” For example, 
superiors, such as those in Chappell and Alvarez, when faced with the prospect of 
enormous personal liability imposed by uninformed lay juries, could scarcely be 
expected to vigorously exercise their discretionary duties without fearing the 
possible wrath of litigious-minded subordinates; conversely, subordinates, aware of 
this potential legal weapon available to them, could easily persuade themselves to 
convert personal unhappiness with disciplinary decisions into injuries of constitu- 
tional stature.™ Inevitably, disrespect for authority and breakdown of unit effi- 
ciency and morale would ensue.” These considerations evince a clear need for 
unquestioning deference to the military’s handling of its own personnel by means 
of its own judicial apparatus. 

Unquestioning adherence to, political respect for, and potential embarrass- 
ment of Congress are the prudential considerations influencing courts in cases such 
as Chappell, Gaspard, Mollnow, and Jaffee to refrain from exercising their jurisdic- 
tional powers in intramilitary constitutional tort suits based on the Bivens doctrine. 
These prudential considerations heighten judicial recognition of Congress’ plenary 
constitutional authority over intramilitary remedies for the various kinds of tortious 
injuries suffered by military personnel ‘uring their periods of service. 

As the Supreme Court observed in Chappell, the policy considerations that 
ultimately inform Congress to legislate additional remedies for constitutional torts 
are of a type that are entrusted by the Constitution to Congress. Only Congress can 





232. Chappell, 462 U.S. at 298-301. 

233. See United States v. Priest, 21 U.S.C.M.A. 564, 570, 45 C.M.R. 338, 344 (1972) in which the United 
States Court of Military Appeals observed: ‘‘The armed forces depend upon a command structure 
that at all times must commit men to combat, not only hazarding their lives, but ultimately 
involving the security of the Nation itself.”’ 

234. See, e.g., Haggerty, supra note 138, at 184. The author sets forth a voluminous list of conceivable 

* administrative penalties that may not only affect a servicemember’s career in the military, but his/ 
her post-service civilian life as well. Administrative discharges, nonpromotion, duty assignments, 
refusal of access to special skills opportunities, and admonitions regarding performance and 
unfavorable evaluations are a representative sample of quicksand pits into which an erring 
servicemember may sink. It is fairly easy to appreciate how such adverse administrative determina- 
tions might spur unhappy servicemembers to seek redress outside the military justice system on the 
grounds of some specious or fabricated constitutional injury. 

235. See Westmoreland, Military Justice—A Commander's Viewpoint, 10 Am. Crim. L. Rev. 6 (1971). 
General Westmoreland commented: ‘‘High individual morale and an enthusiastic spirit are also 
vital in maintaining military discipline. But both morale and discipline can be undercut from within 

the service.”’ Id. 














NAVAL LAW REVIEW @ XXXV 


fairly consider the concerns of its electorate, for Congress is a politically responsive 
governmental entity and will be solicitous of the electorate’s concern for the 
individual rights of citizens in the armed forces; yet, as a coordinate political 
branch, it will also be responsive to the needs of the executive branch in carrying 
out the military mission.” Thus, there is an ‘‘unusual need for unquestioning 
adherence”’ by the courts to Congress’ satisfactory resolution of the question of 
additional remedies for constitutionally injured servicemembers. 

To illustrate this need for judicial deference, one need only consider the 
confusing consequences that would have flowed from a different outcome in 
Chappell. Had the Chappell Court allowed the military plaintiffs to carry their suits 
past the pleading stage, the Court would have had to decide whether the military 
officials, under the principles of Butz and Harlow,™ exercised those special func- 
tions entitling them to absolute officia! immunity from Bivens-type actions brought 
by their subordinates. A finding of absolute official immunity within the meaning 
of Butz could have undermined a congressional intent to subject military officials 
to liability based on racial discrimination claims filed under the Federal Civil 
Rights Act.™ It must be recalled that the Chappell Court, in a footnote at the end of 
its opinion, remanded the case to the Ninth Circuit expressly for the purpose of 
deciding whether these servicemembers had viable constitutional claims under 42 
U.S.C. § 1985(3).” 

Similarly, a finding in Chappell of only a qualified official immunity for 
military constitutional tortfeasors might have frustrated pending House and Senate 
bills which would amend the Federal Tort Claims Act to replace the judicially- 
created Bivens remedy with a statutory damages remedy against the United States 
Government.” These bills alerted the Gaspard, Mollnow, and Jaffee courts to the 





236. See Gilligan v. Morgan, 413 U.S. 1, 10(1973). 

237. See supra note 55. 

238. 42 U.S.C. § 1985(3) (1982). In Butz, 438 U.S. at 500-01, the Court, besides holding that Federal 
executive officials sued under the Bivens doctrine should receive the same qualified type of official 
immunity that protects state officials from section 1983 liability, concluded that there should be one 
Federal immunity doctrine for all suits ‘‘arising under federal law.’’ If the Chappell Court had 
permitted the plaintiffs to bring suit against their military superiors and then decided the ensuing 
question of official immunity in favor of absolute immunity for military officials, the Court then 
would have been constrained by precedent to provide these same military officials with absolute 
immunity, if sued under the Federal Civil Rights Conspiracy Statute, § 1985(3). A ruling of that 
scope could very well have undermined Congress’ intent to allow all victims of racial discrimination, 
including those serving in the armed forces, to obtain relief under section 1985(3). But see Alvarez v. 
Wilson, 600 F. Supp. 706 (N.D. Ill. 1985) (no intramilitary cause of action under section 1965(3)). 

. See supra text accompanying notes 98-100. 

. See Madden, Bedtime for Bivens: Substituting the United States as Defendant in Constitutional 
Tort Suits, 20 Harv. J. on Legis. 469, 470-1 (1983). The authors discuss pending House and Senate 
legislation proposing the amendment of the Federal Tort Claims Act to expand its sovereign 
immunity waiver to include constitutional tort litigants who were formerly relegated to suing 
Federal officials in their individual capacities under the Bivens doctrine. The House and Senate 
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improvidence of granting a judicial remedy that would ultimately show disrespect 
for and embarrass Congress, if the latter were to pass a bill in conflict with that 
position. Thus, a healthy judicial respect for the constitutional authority and 
competency of the congressional and executive branches underscores the pruden- 
tial component of the political question doctrine and reflects the Chappell, Gas- 
pard, Mollnow, and Jaffee courts’ implicit application of that doctrine. 


IV. APPLICATION OF THE POLITICAL QUESTION DOCTRINE TO INTRAMILITARY 
Suits 


Some courts and commentators view the Bivens doctrine as no more than a 
specialized test for the justiciability of implied constitutional damages suits in 
various contexts.” This would appear to be a sound assessment, since Bivens’ 
**special factors’’ are substantially the same constitutional, practical and pruden- 
tial considerations that comprise the political question doctrine. 

So viewed, Chappell’s ‘‘special factors’’ of plenary constitutional authority 
over military life and the ‘‘unique disciplinary structure of the Military Establish- 
ment”” are, in substance, a reformulation of the three considerations of the political 
question doctrine. By determining that implied constitutional damages suits by 
service personnel are nonjusticiable subject matter, a Federal court would give 
controlling weight to the separation of judicial and political powers in our tripartite 
governmental structure. The Chappell Court’s reliance on Gilligan v. Morgan,” 
Orloff v. Willoughby, and Feres v. United States demonstrates its position that 








of the proposed amendment, H.R. 595 and S. 775, respectively allow the Government, as 
substitute defendant, to assert the qualified immunity defense that was available to the individual 
Federal officials in Bivens actions. The authors recommend eliminating this defense from the 
proposed amendment, because it defeats the basic purpose of the amendment—to compensate 
victims of unconstitutional acts of governmental officials. 
Whether the proposed amendments to the Federal Tort Claims Act would include military 
servicemembers as eligible claimants is unclear. The authors of the article did not discuss the 
question of a special exemption for the military. Feres would seem to be a firmly analogous 
precedent against granting service personnel a right of action against the Government for 
unconstitutional conduct of military officials, because Feres was concerned mainly about the 
nature of the relationship between the servicemember and the Government. However, the Gaspard 
. court’s investigation of the pending legislation led it to conclude that the Senate version, S. 775, 
would permit military servicemembers to bring a damages action against the Government for 
injuries sustained by virtue of unconstitutional acts committed by their superiors. Gaspard v. 
United States, 713 F.2d 1097, 1103 n.13 (Sth Cir. 1983). 
See Davis v. Passman, 442 U.S. 228, 242 (1979), where J. Brennan observed: ‘‘At least in the 
absence of ‘a textually demonstrable constitutional commitment of [an] issue to a coordinate 
political department’. . . we presume that justiciable constitutional rights ought to be enforced 
— ed hemugeal agi added.) See also Note, The Limits of Implied Constitutional 
: New Boundaries for Bivens, 55 N.Y.U. L. Rev. 1244, 1252, 1261 (1980). 
242. a US. 1 asta. 
243. 345 U.S. 83 (1953). 
244. 340 U.S. 135 (1950). 
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intramilitary law suits generally present nonjusticiable political questions: ‘‘Civil- 
ian courts must, at the very least, hesitate long before entertaining a suit which asks 
the court tamper with the established relationship between enlisted military person- 
nel and their superior officers. . . .’”* 

The Chappell Court ignored the Ninth Circuit’s use of the Mindes test for 
the reviewability of military decisions. The Court held correctly that constitution- 
ally based intramilitary damages suits are not maintainable; yet, the Court’s failure 
to address the Ninth Circuit’s reliance on the Mindes reviewability criteria left the 
lower Federal courts without a decisive and definitive precedent by which justicia- 
bility determinations on all types of intramilitary law suits can be made in jurisdic- 
tional uniformity.” 


A. The Mindes Approach 


A substantial number of Federal cc-.>+3," including the Ninth Circuit,” 
have adopted the justiciability analysis articulated in Mindes v. Seaman.” As 
discussed earlier, this justiciability analysis would find an intramilitary law suit 
nonjusticiable unless the plaintiff first alleges the violation of a military regulation, 
statute, or constitutional right, and the exhaustion of available administrative 
remedies. The nature and weight of the military plaintiff's constitutional claim, and 
his potential injury if refused, is then balanced against the degree and type of 
interference with military function and the extent to which special military exper- 
tise and discretion are involved.™ The Mindes approach towards resolving justicia- 
bility questions in intramilitary law suits inadequately balances the judiciary’s 
traditional duty to determine which constitutionally based claims are properly 
resolvable by the courts with the courts’ duty to dismiss claims that contain 
nonjusticiable subject matter. 

First, the Mindes approach grants a court too much latitude in inspecting 
highly discretionary military decisions for unconstitutional motives. It does this by 
giving a court the power to apportion controlling weight in accordance with its 
particular belief of where the equities lie.*' Thus, an egregiously wronged service- 





245. 462 U.S. at 300 (1983). 

246. See Note, Federal Judicial Review of Military Administrative Decisions, 51 Geo. Wash. L. Rev. 612, 
618 n.53 (1983). 

247. See, e.g., Rucker v. Secretary of the Army, 702 F.2d 966, 969 (11th Cir. 1983), Nieszner v. Mark, 684 
F.2d 562, 564 (8th Cir. 1982); Lindenau v. Alexander, 663 F.2d 68, 72 (10th Cir. 1981); Woodward v. 
Marsh, 658 F.2d 989, 992 (Sth Cir. 1981). See also cases cited supra note 33. 

248. Wallace v. Chappell, 661 F.2d 729 (9th Cir. 1981), rev'd, 462 U.S. 296 (1983). 

249. 453 F.2d 197 (Sth Cir. 1971). See supra note 23. 

250. See supra text accompanying notes 47-51; supra note 24. 

251. See, e.g., Lindenau v. Alexander, 663 F.2d 68 (10th Cir. 1981), in which the Tenth Circuit, employing 
the Mindes justiciability analysis, examined plaintiff's claims of gender discrimination and con- 
cluded that the National Guard regulation in question was not discriminatory as applied to women, 
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member might have his or her case heard if the military’s disciplinary structure is 
judged not to be threatened with imminent peril.” The Mindes analysis provides 
no guidance as to how a Federal court should apportion favorable weight to one side 
or the other. For instance, how much discretion or expertise is required to be shown 
with respect to a particular decision before a court will preclude a challenge to it? 
Conversely, how little military discretion or expertise is involved so that a court will 
feel free to review actions for alleged unconstitutional conduct? How much and how 
detrimental would be the potential interference with military functions from judi- 
cial review? 

Furthermore, on the other side of the Mindes balancing test: How important 
must be the servicemember’s constitutional right(s) to fall under the aegis of 
judicial review? And what are the parameters for assessing when the extent and 
quality of the military member’s constitutional injury overcomes any countervail- 
ing prudential values concerning the legitimate discretionary authority of the 
military? The Mindes court did not answer these, and possibly other, unarticulated 
questions, leaving little doubt that its intramilitary justiciability analysis is entirely 
unsatisfactory as a mode! for other Federal courts to emulate. 

Second, and more importantly, the Mindes court, though considering prac- 
tical and prudential limitations in its analysis, failed to consider the plenary 
constitutional authority of Congress and the executive branch to define and 
regulate the rights and liabilities that govern the lives of servicemembers. This 
plenary constitutional power was enunciated early in this century by the Supreme 
Court in Creary v. Weeks: ‘‘The power given to Congress by the Constitution to 
raise and equip armies and to make regulations for the government of the land and 
naval forces of the country (art. I, § 8,) is as plenary and specific as that given for the 
organization and conduct of civil affairs. . . .’’** 

Moreover, it must be remembered that the Chappell Court strenuously 
emphasized Congress’ plenary constitutional authority as a ‘‘special factor’’ that 
dictated the Court’s self-restraint from passing on the merits of the servicemem- 
ber’s constitutionally based claim. The Chappell Court realized that service person- 
nel, as citizens, are entitled to redress in civilian courts for protection against 
violations of their constitutional rights; however, the Court strongly implied that, at 
least in the sphere of military affairs, such rights are judicially protectable only in a 
carefully circumscribed manner.” 





served a rational purpose, and the plaintiff’s constitutional claims were found not to be particularly 
strong. Id. at 74. 

252. See, e.g., Johnson v. Reed, 609 F.2d 784, 789 (9th Cir. 1980) (‘concerning the third factor, some 
interference with military functions will always result from granting review.’’). 

253. See, e.g., Smith v. United States Navy, 573 F. Supp. 1361, 1365 (S.D. Fla. 1983) (Mindes reviewabil- 
ity test inevitably requires the court to consider the merits of a plaintiff's claim). 

254. 259 U.S. 336 (1921). 

255. Id. 

256. Chappell, 462 U.S. at 304-05. Acknowledging that some types of access to civilian courts for redress 
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The Chappell Court cited Brown v. Glines," Parker v. Levy, and Fron- 
tiero v. Richardson™ to illustrate the limited scope of judicial review of allegedly 
unconstitutional military decisions adversely affecting service personnel. A careful 
reading of those cases reveals that challenged military decisions are justiciable 
questions when they are taken under the authority of a Federal statute or military 
regulation that either suffers from facial constitutional defects or becomes uncon- 
stitutionally discriminatory in its application to a suspect class of people. The 
Court also noted that judicial review of discretionary military administrative 
decisions is available, but strictly limited in scope to whether they are arbitrary, 
capricious, or not based on substantial evidence.” Although unmentioned in 
Chappell, it should be noted that there exists sufficient precedent for judicial review 
of military decisions made outside of the military official’s lawful discretion, that is, 
beyond the scope of the discretion lawfully vested in him or her by a military 
regulation.” 

Outside this carefully circumscribed sphere of permissible judicial review 
of military determinations, the legislative branch’s plenary constitutional authority, 
as well as prudential and practical considerations, counsel Federal courts against 
reviewing a challenged military decision, and these considerations form the back- 
bone of the political question doctrine. The Mindes analysis ignores the plenary 
constitutional authority of Congress and thereby improperly places the prudential 
and practical considerations in a balancing test against individual constitutional 
rights traditionally protectable in a civilian context. 

Congress’ exercise of its plenary authority over military rights and liabili- 
ties implies a presumptively valid balancing of individual rights and disciplinary 
needs in the military, because Congress, as well as the judiciary, is entrusted with 
protecting constitutional rights.** That is why a Federal court’s scope of review 





of constitutional injuries sustained by servicemembers is available, the Court somewhat cryptically 
stated: ‘‘But the special relationships that define military life have ‘supported the military 
establishment’s broad power to deal with its own personnel.’”’ Id. See also supra note 93. 

- 444 US. 348 (1980). 

. 417 U.S. 733 (1974). 

. 411 U.S. 677 (1973). 

. See, e.g., Parker v. Levy, 417 U.S. 733, 757, 760 (1974) (Court discussed the merits of the 
servicemember’s claim that a statute’s vagueness and overbreadth rendered it facially invalid in 
violation of his first amendment right of free expression). 

261. Chappell, 462 U.S. at 303. 

262. Harmon v. Brucker, 355 U.S. 579, 582 (1957). In a per curiam decision, the Court agreed with the 
petitioners’ contentions that the Secretary of the Army’s order discharging them in a non- 
honorable status was void because it involved an exercise of power in excess of the Secretary’s 
authority under applicable Army regulations. See also Ogden v. United States, 758 F.2d 1169, 1176 
(7th Cir. 1985) (‘‘[pjlaintiff’s challenge . . . is no different from those sanctioned in Brown and 
Parker . ... Ata minimum, Parker allows us to consider whether Admiral Flatley’s declaration is an 
arbitrary, invidious, or irrational application of 32 C.F.R. § 631.11(b) in violation of the First 
Amendment . . .’’); Mindes v. Seaman, 453 F.2d 194, 199 (5th Cir. 1971). 

263. See U.S. Const. art. I, § 8, cl. 18, which reads: ‘“To make Laws which shall be necessary and proper 
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over challenged military actions is limited to examining and declaring the constitu- 
tional validity or invalidity of a decision in light cf its authorizing statute or 
regulation, thus, in essence, reviewing only questions of law. The Mindes test, in 
effect, overrides Congress’ own presumptively valid balancing of individual rights 
and military disciplinary needs, a balancing which is part and parcel of Congress’ 
plenary constitutional authority over military affairs. 


B. Dillard: The Better Approach 


In Dillard v. Brown,™ the Third Circuit drew upon the analysis set forth in 
the Supreme Court’s decision in Powell v. McCormack to determine whether a 
particular intramilitary law suit’s claim and requested relief ‘‘admit of judicial 
resolution’’ or present a nonjusticiable political question. The Powell Court 
described two steps a court must take to make such a determination. First, whether 
“‘the duty asserted can be judicially identified, and its breach judicially deter- 
mined, and whether protection for the right asserted can be judicially molded.’’™ If 
these criteria are met, the second phase of the Powell test asks: ‘‘[W]hether the 
structure of the Federal Government renders the issue presented a ‘political 
question’ — that is, a question which is not justiciable in Federal court because of 
the separation of powers provided by the Constitution.’’” 

The Powell test launched the Dillard Court into a political question analysis 
focused on the question of the justiciability of law suits brought against the military. 
To guide its analysis in this specialized area of constitutional law, Dillard relied on 
the Supreme Court’s decisions in Gilligan v. Morgan™ and Orloff v. Willoughby." 
Both Gilligan and Orloff emphasized the constitutional commitment of discretion- 
ary military decisions to the congressional and executive branches, the lack of 
judicial expertise in matters involving military discretion, and the prudentially 
informed need to avoid deciding a case that might exact a costly price on military 
discipline, efficiency, and morale.”* Both of these Supreme Court precedents 
implicitly support the view, presented here, that the political question doctrine is a 





for carrying into execution the foregoing powers, and all other powers vested by this Constitution of 
the United States .. ..’” (emphasis added). 

264. Marbury v. Madison, 5 U.S. (1 Cranch) 137, 176 (1803). The essence of the American doctrine of 
judicial review is contained in the following statement of Chief Justice Marshall: ‘‘It is emphatically 
the province and duty of the judicial department to say what the law is.’’ Id. 

265. See Chappell, 462 U.S. at 301-02. 

266. 652 F.2d 316 (3rd Cir. 1981). 

267. 395 U.S. 486 (1969). 

268. Id. at 517. 

269. Id. 

270. 413 U.S. 1 (1973). 

271. 345 U.S. 83 (1953). 

272. See Gilligan, 413 U.S. at 10-12; Orloff, 345 U.S. at 93-94. 
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constitutionally sound approach toward resolving the delicate and sensitive separa- 
tion of powers concerns inherent in the intramilitary law suit. 


C. A Suggested Approach: Intramilitary Suits Strained Through Dillard 


After Chappell, a Federal couri should proceed with the Dillard Court’s 
political question analysis in the following manner: First, the court should look to 
see if the military plaintiff has exhausted the full panoply of administrative 
remedies” or, if not, whether any of the carefully defined exceptions to that 
requirement are present.”* Second, the court should strain the plaintiff’s constitu- 
tional challenges to the adverse military decision through the constitutional, practi- 
cal, and prudential considerations of a political question analysis. This will ferret 
out the legitimately justiciable constitutional claims. In analyzing the constitution- 
ally based intramilitary suit in light of these considerations, the court must be sure 
not only to evaluate the gravamen of the plaintiff's complaint, but also the relief it 
requests, to determine if the court would be asked to decide questions of military 
discretion or merely questions of law. For instance, if the nature of the plaintiff's 
claim is that a lawfully executed officer fitness report unfairly discredits his 
military record, then the court will know that the nature of this particular claim 
calls for judicial inspection of a lawful and discretionary military decision made by 
a superior officer. This type of claim would clearly present a nonjusticiable political 
question; however, if the plaintiff's claim requires the court to determine whether a 
particular decision violated a Federal statute or military regulation, or whether the 
statute or regulation itself is unconstitutional, then this type of claim would ask the 
court only to decide questions of law and constitutional interpretation and, thus, 
would present a justiciable controversy.”* 

If, in a slightly different context, the plaintiff should ask the court for relief 
in money damages in the absence of an authorizing statute, then the court, 
following Chappell’s mandate against hearing the merits of such a claim, must find 
that a nonjusticiable political question exists. It will be recalled that Chappell held 





273. See Sherman, supra note 138, at 497. Professor Sherman observed: ‘‘By postponing civil court 
review of a military determination until the military has had an opportunity to apply its expertise, 
exhaustion, like nonreviewability, prevents unnecessary civilian interference in military matters and 
ensures military autonomy over its own business.’” Id. 

274. Id. at 498. Those exceptions, as shown by case precedent, apply when: (1) administrative remedies 
provide a genuine opportunity for judicial relief; (2) the plaintiff may suffer irreparable injury if 
compelled to pursue his administrative remedies; and (3) there is a substantial constitutional 
question, but only if, the administrative tribunal is incapable of adequately resolving it. 

See, e.g., Beller v. Middendorf, 632 F.2d 788 (9th Cir. 1980) (it would have been futile for military 
plaintiffs to pursue remaining remedy of review of their appeal through the Board for the 
Correction of Naval Records, because only the Secretary of the Navy had the discretionary — 
authority to retain service personnel who have engaged in homosexual conduct). 

275. See Powell v. McCormack, 395 U.S. 486, 521 (1969). 
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that Congress has plenary constitutional power over the remedies it will provide to 
wronged service personnel, and that a judge-made damages remedy against indi- 
vidual military officials would be plainly inconsistent with Congress’ authority in 
this area.”* Here, then, is an example of the type of requested relief that creates 
important separation of powers concerns; therefore, the court, accordingly, should 
use a political question, and not a Bivens analysis, to hold such constitutional tort 
suits nonjusticiable. On the other hand, if the relief requested is a statutorily 
authorized damages remedy for military service personnel, then the court properly 
has in front of it a justiciable controversy,”” because Congress has then indicated 
that awarding damages, in this context, is an appropriate remedy. Jt remains only 
for the court to determine whether military personnel belong to the class of 
plaintiffs eligible to sue under the statute,” as statutory interpretation is unques- 
tionably the traditional function of article III courts. 

Finally, the plaintiff is not left without any recourse to a civilian court with 
respect to nonjusticiable discretionary military decisions. A determination of non- 
justiciability refers only to the refusal of a court to conduct a de novo review of an 
administrative discretionary decision.”” The officer whose challenge to an unfavor- 
able officer fitness report is rejected by a military corrections board may, nonethe- 
less, prevail in a Federal court, if he or she can show that the board’s decision was 
arbitrary, capricious, or not based on substantial evidence.™ This admittedly is an 
exceptionally difficult path to travel, but this, in the final analysis, is the only path 
toward judicial review the Chappell Court was willing to provide for claims implicat- 
ing discretionary military functions. 





276. Chappell, 462 U.S. at 304. 

277. U.S. Const. art I, § 8, cl. 18. See also Bivens v. Six Unknown Named Agents of Fed. Bureau of 
Narcotics, 403 U.S. 388, 402 (1971) (Harlan, J., concurring). 

278. Chappell, 462 U.S. at 305 n.3. The Court’s implication was clear. There will be no foreclosure of the 
petitioners’ cause of action until the Ninth Circuit, on remand, determines whether or not black 
service personnel, as members of a class historically discriminated against, are entitled to maintain 
a constitutional tort suit for damages against their superiors for alleged racial discrimination under 
42 U.S.C. § 1985(3) (1982) and Griffin v. Breckenridge, 403 U.S. 88 (1971). 

279. See Chappell, 462 U.S. at 303. 

280. Id. 
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Intervention in Grenada 


Captain Samuel R. Maizel, USA* 


An American Bar Association-sponsored report on Grenada, which was 
published in 1984, found the U.S. intervention in Grenada incompatible 
with treaty provisions and norms of international law governing the use of 
force in international relations. In this article, Captain Maizel offers a 
rebuttal to that conclusion, pursuing four distinct legal arguments, includ- 
ing protection of a state’s nationals in a foreign state, humanitarian inter- 
vention, anticipatory self-defense, and regional peacekeeping efforts, 
before concluding that the U.S. intervention was permissible under inter- 
national law. 


I. INTRODUCTION 


In the spring 1984 issue of The International Lawyer, the Council of the 
American Bar Association Section on International Law and Practice’s Committee 
on Grenada issued a report on the United States intervention in Grenada.' In its 
report (hereinafter ABA report), the committee concluded that only by ‘‘arrang[ing] 
the variables and . . . exaggerat{ing] the spirit of applicable legal norms”’ could a 
“‘marginally plausible case for the legality of the action” in Grenada be con- 
structed. This article addresses the committee’s conclusion, which this author 
believes too narrowly applies the sources of international law. 

International law consists of those rules that guide nation-states in their 
interrelations; that is to say, it establishes the rights and obligations of states.” The 
primary sources of international law are the customs and usages of civilized 
nations,’ treaties and other interstate agreements, and the decisions of interna- 
tional and municipal courts or arbitrators.‘ The works of jurists and commentators 





*Captain Maizel is a member of the Judge Advocate General’s Corps, U.S. Army. 
He received his B.S. degree from the U.S. Military Academy in 1977, his M.A. in 
Government with certificate in National Security Studies from Georgetown Univer- 
sity in 1983, and his J.D. degree from the National Law Center at George Washing- 
ton University in 1985. 


1. Committee on Grenada, International Law and the United States Action in Grenada: A Report, 18 
Int’] Law. 331 (1984). 

2. See The S.S. Lotus, 1927 P.C.1.J., ser. A, No. 10, at 18. See also Dreyfus v. VonFinck, 534 F.2d 24 (2d 
Cir.), cert. denied, 429 U.S. 835 (1976), Restatement (Second) of Foreign Relations Law of the 
United States § 1 (1962). 

3. See The Pacquete Habana, 175 U.S. 677 (1900). 

4. See Hilton v. Guyot, 159 U.S. 113 (1895); Banco de Cuba v. Sabbatino, 307 F.2d 845 (2d Cir.), rev’d 
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are considered as weighty evidence of what the international law rules are in a given 
instance.* 


The committee, in reaching its conclusion, concentrated almost exclusively 
on the various treaties that impact on the Grenada action, adopting a restrictive 
interpretation of the United Nations Charter and, to a degree, ignoring the 
importance of customary international law. A careful examination, though, of all 
the sources of international law, including the customs and usages of nations and 
the underlying interests to be protected, suggests a favorable juridical basis for U.S. 
intervention in Grenada. Additionally, given the practices of nations and the 
spirited disagreements among international law commentators on the actual 
impact of the United Nations Charter on customary international law in this area, 
the committee’s conclusion is debatable. In fact, it appears to be deficient to the 
extent that it examines international law as if it were municipal law and existing 
treaties, statutes. This is not an accurate portrayal of international law and does not 
reflect the inherent ambiguities in the principles of customary international law, 
especially in the area of armed intervention in another state. 

This article begins by examining the factual situation that led to the 
decision to commit U.S. troops to the intervention in Grenada. It then examines 
justifications under applicable customary and conventional international law for 
this intervention by the United States. 


II. FacTuat SITUATION 


Grenada is a small Caribbean island with a population of approximately 
106,000. A volcanic island with a tropical climate, it is about twice the size of 
Washington, D.C. The population is mainly English-speaking, of African-Negro 
descent.’ The modern post-colonial period of Grenadian history began with the 
Associated Statehood Act of 1967, when seven British dependencies in the eastern 
Caribbean (Grenada, Antigua, Dominica, Montserrat, St. Kitts-Nevis, Saint Lucia, 
and Saint Vincent and the Grenadines) were granted full autonomy over their 
internal affairs with Great Britain retaining responsibility for their defense and 
external affairs. On February 7, 1974, Grenada was granted full independence but 
retained membership in the British Commonwealth, recognizing the British mon- 
arch as chief of state. Grenada also maintained close administrative and cultural 
ties with the six other Caribbean nations with which it had been associated in the 





on other grounds, 376 U.S. 398 (1964), on remand sub nom. Banco Nacional de Cuba v. Farr, 272 F. 
Supp 836 (S.D.N.Y. 1965), aff'd, 383 F.2d 166 (2d Cir. 1967). 

5. The Pacquete Habana, 175 U.S. 677, 700. 

6. For general background information on Grenada, see A. Burns, History of the British West Indies 
(1965); F. Day, This is Grenada (1971), Grenada, 1 Countries of the World: And Their Leaders 
Yearbook 1983, at 541-544; U.S. Department of State, Bureau of Public Affairs, Background Notes: 
Grenada (1980); E. Williams, From Columbus to Castro: The History of the Caribbean 1492-1969 
(1970). 
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West Indies (Associated States) Council of Ministers, established in September 
1966. On June 4, 1981, this organization evolved into the Organization of Eastern 
Caribbean States (hereinafter OECS).’ 

The Grenadian Constitution,’ adopted at the time of independence, pro- 
vided for a Governor General, based on the ‘‘Commonwealth model,’ who was 
appointed by the British monarch and given substantial executive authority.’° The 
first Prime Minister, Sir Eric Gairy, was reputedly repressive and corrupt, as well as 
a staunch anti-Communist. He was ousted in a nearly bloodless revolution on March 
13, 1979. The coup d’etat was led by Maurice Bishop of the leftist New Joint 
Endeavor for Welfare, Education and Liberation Movement (hereinafter New 
JEWEL). A ‘‘People’s Revolutionary Government”’ (hereinafter PRG) was formed 
and suspended the island’s 1967 constitution, although Grenada maintained mem- 
bership in the British Commonwealth and retained the position of Governor 
General. The PRG issued a series of edicts called the ‘‘People’s Law,”’ which vested 
*‘all executive and legislative power’’ in the PRG and narrowly confined the 
Governor General’s function." 

Prime Minister Bishop’s PRG was initially responsive to social needs and 
had a substantial base of popular support. The PRG, however, suspended elections 
indefinitely, ended freedom of the press, and established a generally repressive 





7. The governing treaty of the Organization of Eastern Caribbean States (OECS) is the OECS Treaty 
of Establishment, June 18, 1981, reprinted in 20 I.L.M. 1166 (1981) [hereinafter cited as OECS 
Treaty}, 

8. See Constitution of Grenada, reprinted in A. Blaustein & T. O’Leary, Grenada, Constitutions of the 
Countries of the World (A. Blaustein and G. Flanz eds. 1974) (part of superseded material in historic 
constitutions, vol. 3). 

9. See generally H. Phillips, Constitutional and Administrative Law (Sth ed. 1973), S. deSmith, The 
New Commonwealth and its Constitution (1964) (general description of the role of the Governor 
General in the British Commonwealth system). 

10. Constitution of Grenada, supra note 8, article 57, provides: 

(1) The executive authority of Grenada is vested in Her Majesty. 

(2) Subject to the provisions of this Constitution, the executive authority of Grenada may be 
exercised on behalf of Her Majesty by the Governor-General either directly or through 
officers subordinate to him. 

Article 61 provides: ‘‘[I}f the Governor General, acting in his own deliberate judgment, considers 
that it is impracticable to obtain the advice of the Prime Minister owing to his absence or illness he 
may exercise those powers [appointment of a Prime Minister in an emergency] in his own deliberate 
judgment.” Article 69 provides: ‘‘Subject to the provisions of this Constitution and of any other 
law, the Governor General may constitute offices for Grenada, make appointments to any such 
officer and terminate such appointment.’’ See articles 58-64, 66, 72, and 108 for references to 
further administrative powers of the Governor General. 

11. The ‘Declaration of the Grenada Revolution’’ suspended the Grenada Constitution and pledged 
**to return to constitutional rule at an early opportunity.’’ The People’s Law No. 3, March 13, 1979, 
continued the Governor General’s role as head of State, while the People’s Law No. 1, March 13, 
1979, vested executive and legislative power in the PRG. The text of the People’s Laws are 
reprinted in A. Blaustein and S. Holt, Grenada, 6 Constitutions of the Countries of the World 18 (A. 
Blaustein and G. Flanz eds. 1983). 


49 














SPRING 1986 @ Intervention in Grenada 


political regime.’ Simultaneously, Prime Minister Bishop, with Cuban and Soviet 
assistance, began a significant military buildup.'* By the time of the intervention, 
Grenada had a Cuban-trained military force of 600-1,200 regular troops and a 
reserve component with 2,000-5,000 members, larger than the military forces of all 
the other members of the OECS combined.'* Over 600 armed Cuban ‘‘construction 
workers”’ were also present on the island.'* Evidence seized during the intervention 
showed that there were also secret agreements with Cuba, North Korea, and the 
Soviet Union concerning military equipment, training, and a permanent cadre of 
Cuban advisers in Grenada." The resistance to the intervention certainly suggests 
that the Cuban ‘‘construction workers’’ were the predominant military presence on 
the island,'’ and documents seized in the action show that these non-Grenadian 





12. U.S. Dep’t of State & Dep’t of Defense, Grenada: A Preliminary Report 1, 15 (1983) [hereinafter 
cited as Grenada Report}; see D-Day in Grenada, Time, Nov. 7, 1983, at 27; Grenadian’s Appeal to 
Young was the Promise of Change, N.Y. Times, Oct. 21, 1983, at A8, col.1; Amnesty Int’l, Amnesty 
International Report 1982, at 138-139, 353 (1982) (details human rights violations in Grenada, 
including abolition of habeas corpus for political detainees who, in 1982, represented one-tenth of 
one percent of the Grenadian population). 

13. Grenada Report, supra note 12, at 18, 22. At the time of the revolution in 1979, Grenada had a 
British-style constabulary and a small, lightly armed defense force. Soon afterwards, Cuba began 
providing arms to Grenada far in excess of what its armed forces could use. Early shipments 
included 3,800 infantry weapons, 36 artillery pieces, and over 3.8 million rounds of ammunition, 
rockets, and artillery and mortar shells. 

14. Id. at 19-20 (Grenada’s forces were expanding on a continuing basis. On July 2, 1982, correspon- 
dence initiated by the Grenadian Army to the Soviet Union discussed plans to establish three 
additional active-duty battalions and nine new reserve battalions by the end of 1985. A proposed 18- 
battalion force would be comprised of 7,200-10,000 men and women under arms. In proportion to 
population, this would have given Grenada one of the largest military forces in the world.). 

15. Id. at 27 (According to official Cuban documents seized in the intervention, 784 Cubans were on 
Grenada on October 25. They were accounted for as follows: 636 workers; 53 military and security 
personnel not including 12 crew members of two transport aircraft; 18 diplomats; and the rest were 
65 representatives of various Cuban ministries. Cubans were in the process of constructing two 
barracks areas near the Port Salines airport, which were sufficient to house a battalion of troops. 
These facilities included weapons storage areas, a large training area and a Soviet-style obstacle 
course.). 

16. Id. at 20-21 (Documents seized in Grenada contain at least five secret military assistance agree- 
ments: three with the Soviet Union, one with Cuba, and one with North Korea. Other documents 
suggest similar agreements with Czechoslovakia and Bulgaria. These agreements make commit- 
ments to ensure the secrecy of the relationship and, taken together, provide enough equipment to 
outfit a fighting force of 10,000, with half that number in the field.). 

17. Id. at 27 (Fidel Castro, in a press conference on October 26, stated: ‘‘[O}f course, as workers, like all 
workers in Cuba, they received military training.’’ Relative to their bers, the highest casualty 
rate was suffered by the Cubans, who had been instructed by Castro to ‘‘fight to the death’’ in spite 
of U.S. assurances to Havana that all Cubans would be treated humanely and repatriated to Cuba as 

soon as possible. In fact, all the Cubans were treated in strict accordance with the applicable Geneva 

Conventions and were repatriated within a relatively short period.). 
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forces controlled secret military positions, arms caches, and communications 
facilities." 

In the fall of 1979, Prime Minister Bishop announced that Cuba would help 
Grenada build a new international airport, purportedly to aid tourism but compati- 
ble with handling long-range military aircraft as well as commercial jets.’ In May 
1980, Deputy Prime Minister Bernard Coard visited Moscow and signed a treaty 
giving the Soviets permission to land long-range reconnaissance planes on Grenada 
when the new airport was finished. In July 1982, Prime Minister Bishop visited 
Moscow and announced that the Soviet Union had granted financial credits to 
Grenada to construct a land station linked to a Soviet communications satellite.” By 
early 1983, however, Maurice Bishop had apparently become concerned about his 
dependence on the Soviet Union and Cuba. In June 1983, he met with the 
President’s Assistant for National Security Affairs, William Clark, and Deputy 
Secretary of State Kenneth W. Dam.” After that meeting, the Prime Minister 
returned to Grenada and discussed testing the Reagan administration’s intentions. 
He moderated his anti-American rhetoric and suggested improved relations with 
the United States.” 

This trend was met with a violent reaction by the hard-line leftists in the 
New JEWEL Party led by Deputy Prime Minister Coard.* On October 13, 1983, 
Bishop was placed under house arrest, along with his close friend, Education 





18. See generally Grenada Military Bases Found Well Stocked: CIA Reports Magnify Soviet-Cuban 
Presence, The Washington Post, Oct. 29, 1983, at Al, col.1; Reagan Aide Says US Invasion 
Forestalled Cuban Buildup, N.Y. Times, Oct. 27, 1983, at Al, col.3; Cubans Put Up ‘‘Dogged 
Fight,” The Washington Post, Oct. 26, 1983, at Al, col.1. 

19. Grenada Report, supra note 12, at 5 (The airport at Port Salines, with a 10,000-foot long runway, was 
scheduled to become operational in March 1984. That airfield would have permitted MIG-23 long- 
range fighter-bombers from Cuba and Grenada to have overlapping ranges covering the entire 
Caribbean. While the runway certainly would have been useful in encouraging tourism, the runway 
could have also facilitated Cuban air support for its 40,000-50,000 personnel in Africa. Finally, 
Libyan and Soviet bloc flights to Central America could have refueled in Grenada, avoiding 
situations such as the April 1983 detention in Brazil of Libyan airplanes loaded with military 
supplies for Nicaragua.). 

20. Radio Grenada had already been upgraded from a one-kilowatt station to a 75-kilowatt station 

capabie of broadcasting Caribbean-wide. Renamed Radio Free Grenada (RFG), the new transmitter 

was built with Soviet equipment and installed by Soviet and Cuban technicians. RFG terminated its 
traditional ties with the British Broadcasting Corporation and began broadcasting items prepared 
by the Soviet news agency, ‘‘Tass,”’ and Cuban press agency, ‘‘Prensa Latina.” 

Statement by the Honorable Kenneth W. Dam, Deputy Secretary of State, before the House 

Committee on Foreign Affairs, Nov. 2, 1983, reprinted in part in 78 Am. J. Int’l. L. at 200-04 (1984) 

(hereinafter cited as Statement]. 

22. Time, supra note 12, at 27. 

23. From a Grenadian Diplomat: How Party Wrangle Led to Premier’s Death, N.Y. Times, Oct. 30, 
1983, at 20, col.1. For a detailed account of the internal political struggle within the New JEWEL 
Party leading up to the death of Bishop, see Grenada Report, supra note 12, at 31-37. 


21. 
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Minister Jacqueline Creft.* The Deputy Prime Minister, however, had under- 
estimated Maurice Bishop’s popularity. On October 19, a crowd of several thousand 
Bishop supporters freed him and rallied in Market Square, St. Georges, the capital 
of Grenada. The crowd then moved on to Fort Ruppert, headquarters of the 
Grenadian Army. At Fort Ruppert the crowd was fired upon, resulting in the deaths 
of over a dozen people. Maurice Bishop, Jacqueline Creft, and four other influential 
Grenadians were executed.” 

General Hudson Austin, a former prison guard who now headed the Grena- 
dian Army, announced the dissolution of the PRG and formation of a sixteen- 
member Revolutionary Military Council (hereinafter RMC) headed by himself.” 
General Austin imposed a 24-hour, shoot-on-sight curfew on the population, closed 
the airport, and established a news blackout. Still, the RMC seemed unable or 
unwilling to establish governmental control over the island.” In fact, the RMC 
declared that it had no ‘‘desire or aspiration to rule’’ Grenada.” When the curfew 
was lifted for a few hours on October 21, riots and looting broke out, with 
intermittent fighting between the RMC and the civilian populace continuing until 
the intervention on the 25th of October.” 

Beginning on October 13, the United States, OECS member States, and 
other Caribbean nations viewed the deteriorating situation with increasing con- 
cern.” On October 21, leaders of the OECS member States met with leaders of 
Barbados and Jamaica and decided that military intervention was necessary in 
order to restore and maintain law and order in Grenada, and to remove the 
mounting security threat to their respective nations and the region as a whole. 
Their collective lack of military forces led them to ask the United States to provide 
armed forces for the mission." In a related development, on October 23, Sir Paul 





24. Time, supra note 12, at 27; Army in Grenada Takes Over Power, N.Y. Times, Oct 17, 1983, at Al0, 
col.1; Coup Attempt in Grenada Reported, The Washington Post, Oct. 15, 1983, at A21, col.2. 

. Grenada Report, supra note 12, at 36. 

. General Claims Power in Grenada, Washington Post, Oct. 21, 1983, at Al, col.3; Military Council 
Says It Now Rules Grenada, N.Y. Times, Oct. 21, 1983, at A8, col.4. 

27. Statement, supra note 21, at 4, 78 Am. J. Int’l. L. at 201. 

28. Death of Grenada’s Revolution, Washington Post, Nov. 9, 1983, at Al, col.6; Grenadian Journalist 
Backs U.S. Presence, Washington Times, Nov. 8, 1983, at All, col.1. During this period, the RMC 
became aware of the potential for outside intervention and sent a telex to the U.S. Embassy in 
Barbados, that represented the situation in Grenada as being one of ‘‘peace, calm and good order.” 
This. characterization does not coincide with reports by more neutral parties. See Transcript of 
Extraordinary Session of the Permanent Council of the Organization of American States, Oct. 26, 
1983, OEA/Ser. G, Doc. CP/ACTA 543/83, 4-5 [hereinafter cited as the OECS Transcript]. 

. J. Moore, Grenada and the International Double Standard, 78 Am. J. Int’) L. 145, 148 (1984). 

. Statement, supra note 21, at 4, 78 Am. J. Int’l. L. at 201. On Thursday, October 20, President 

Reagan directed U.S. warships and troops enroute to Lebanon to change course for Grenada with 

orders to prepare to evacuate U.S. nationals if that became necessary. See News Conference, 

Secretary of State George Shultz, Oct. 25, 1983, 83 Dep’t St. Bull. 69 (1983). 

Statement, supra note 21, at 5, 78 Am. J. Int’l. L. at 202. The OECS issued a statement explaining 

the organization’s reasons for the intervention and its legal justification for the intervention, which 
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Scoon, Governor General of Grenada, requested OECS and American assistance 





read, in pertinent part, as follows: 

The member governments of the Organization of Eastern Caribbean States . . . met at 
Bridgetown, Barbados, on Friday 21st October 1983 to consider and evaluate the situation in 
Grenada arising out of the overthrow of the Prime Minister Maurice Bishop and the 
subsequent killing of the Prime Minister together with some of his Cabinet colleagues and a 
number of other citizens. 

The member states were deeply concerned that this situation would continue to 
worsen, that there would be further loss of life, personal injury and a general deterioration of 
public order as the military group in control attempted to secure its position. 

Member governments considered that the subsequent imposition of a draconian 96 
hour curfew by the military group in control was intended to allow them to further suppress 
the population of Grenada which had shown by numerous demonstrations their hostility to 
this group. 

Member governments have also been greatly concerned that the extensive military 
buildup in Grenada over the last few years had created a situation of disproportionate military 
strength between Grenada and other OECS countries. This military might in the hands of the 
present group has posed a serious threat to the security of the OECS countries and other 
neighboring states. 

Member governments considered it of the utmost urgency that immediate steps 
should be taken to remove this threat... . 

Bearing in mind the relative lack of military resources in the possession of the other 
OECS countries, the member governments have sought assistance for this purpose from 
friendly countries within the region and subsequently from outside. 

Three governments have responded to the OECS member governments’ requests to 
form a pre-emptive defensive strike in order to remove this dangerous threat to peace and 
security to their sub-region and to establish a situation of normalcy in Grenada. These 
governments are Barbados, Jamaica and the United States of America. Barbados and Jamaica 
are members of CARICOM and Barbados is linked to some of the OECS member govern- 
ments in a sub-regional security agreement. 

83 Dep’t St. Bull. 68, 69 (1983). The text of the message from the OECS to the United 
States began: 

Your excellency, 

The Chairman of the Organisation of Eastern Caribbean States presents her compli- 
ments to His Excellency the Ambassador of the Unitcd States to Eastern Caribbean and has 
the honour to transmit herewith a request for assistance under Article 8 of the Treaty 
establishing the Organisation of Eastern Caribbean States. 

The Chairman of the Organisation of Eastern Caribbean States avails herself of this 
opportunity to renew the assurances of her highest consideration. 

Sincerely, 

(signed) 

Eugenia Charles 

Chairman 

Organisation of Eastern 
Caribbean States 

23rd October, 1983 

The request cited ‘‘the current anarchic conditions, the serious violations of human 
rights and bloodshed that have occurred, and the consequent unprecedented threat to the 
peace and security of the region created by the of authority in Grenada.”’ Grenada 
Report, supra note 12, at 2, 4. 
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to restore order.” This oral request was followed, on October 24, by a letter to 
Barbados Prime Minister, John Adams, confirming the request for outside peace- 
keeping assistance from the OECS, Jamaica, Barbados, and the United States.* 
President Reagan sent Ambassador Frank McNeil to consult with the 
OECS and other regional leaders and to evaluate the need for immediate action. 
The regional leaders were unanimous in their appeal for immediate military 
assistance from the United States.* At the same time, the United States was trying, 
through diplomatic measures, to ascertain conditions regarding the safety of the 
approximately 1,000 American citizens on the island, mostly medical students, 
retirees, and missionaries.* State Department officials who reached Grenada on 
October 22, after several attempts, were met by local teenage youths toting 
machineguns. These officials were alarmed at the apparent lack of governmental 
authority on the island.” The United States, already concerned over the absence of 
a functioning government, was unable to obtain credible assurances for the well- 
being and future prospects for Americans in Grenada.” The U.S. Government 
began to realize that only through military action could the security of the 





32. Grenada Report, supra note 12, at 2. 

33. The text of the letter, as released on October 27, is as follows: 

Dear Prime Minister, 

You are aware that there is a vacuum of authority in Grenada following the killing of 
the prime minister and subsequent serious violations of human rights and bloodshed. I am, 
therefore, seriously concerned over the lack of internal security in Grenada. Consequently I 
am requesting your help to assist me in stabilising this grave and dangerous situation. It is my 
desire that a peace-keeping force should be established in Grenada to facilitate a rapid return 
to peace and tranquility and also a return to democratic rule. In this connection I am also 
seeking assistance from the United States, from Jamaica, and from the Organisation of 
Eastern Caribbean States through its current chairman, the Hon. Eugenia Charles, in the 
spirit of the treaty establishing that organisation to which my country is a signatory. 

I have the honour to be 

(signed) 

Sir Paul Scoon, Governor General 
Letter from Governor General, Sir Paul Scoon, to Barbados Prime Minister, John Adams (Oct. 24, 
1983), reprinted in J. Moore, Law and the Grenada Mission II (1984); see Moore, supra note 29, at 
148 (1984). 

34. See Statement, supra note 21, at 6, 78 Am. J. Int’] L. at 203; but see Joyner, Reflections on the 

Lawfulness of Invasion, 78 Am. J. Int’! L. 131, 137 (1984). 

35. American Envoys Going To Grenada, N.Y. Times, Oct. 23, 1983, at 1, col.2. 

. Time, supra note 12, at 27. 

. Statement, supra note 21, at 7,78 Am. J. Int’! L. at 202. In its telex of October 24, the RMC claimed 
that “‘the lives, well-being and property of every American . . . residing in Grenada are fully 
protected and guaranteed.’’ The RMC went on to assure the U.S. Government that ‘‘any American 
. . . who desired to leave Grenada for whatever reason can do so using the normal procedures 
through our airport or commercial aircrafts.’’ The RMC promised to ‘‘facilitate”’ their departure 
in every way possible. OECS Transcript, supra note 28. This promise was made at a time when the 

island was under virtual house arrest and the airport was closed. 
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Americans in Grenada be assured.” The anarchial conditions and rising fears for 
the safety of the Americans and the future of Grenada were followed, on October 23 
and 24, by the decision to intervene.” On October 25, the OECS peacekeeping 
mission, composed of U.S. Marines and Army Rangers, plus security units from six 
Caribbean countries (the Caribbean Peacekeeping Force), landed in Grenada. 
After initially strong opposition, primarily from the Cuban ‘‘construction work- 
ers,” the island was secured.” 

Press reports from Grenada, issued after the intervention, indicated that 
only minimum force was used and that the people of Grenada overwhelmingly 
supported the operation." As a first move toward restoration, Governor General 
Scoon established en interim government for the purpose of restoring order, human 
rights, and stability in Grenada, with an eye toward near-term free elections. By 
December 15, the last U.S. combat troops had been withdrawn, leaving only 
training, police, medical, and other civil-support elements behind.” Although the 
intervention was over, questions persisted over the legality of the United States 
intervention with the OECS in Grenada. 


III. JUSTIFICATION FOR THE INTERVENTION 


The United States has advanced three legal grounds for its participation in 
the intervention: 


(1) To ensure the safety of U.S. citizens whose lives were endangered 
by a general breakdown of law and order, a shoot-on-sight curfew, 
and an unpredictable internal power struggle which made peace- 
ful evacuation impossible; 

(2) to respond to a formal request for assistance from the OECS on 
October 23, citing ‘‘the current anarchic conditions, the serious 
violations of human rights . .. and the unprecedented threat to the 
peace and security of the region’’ created by the Grenadian 
situation; and 





38. For detailed discussions of U.S. impressions regarding the situation before and after the interven- 
tion, see generally After a Visit, Some Second Thoughts in Congress, U.S. News & World Rep., Nov. 
21, 1983, at 34; Cheney, What Bonker Missed, Washington Post, Nov. 14, 1983, at Al7, cols.1-2; Hill 
Democrats Back Reagan on Grenada Action, Washington Post, Nov. 9, 1983, at Al, col.6. 

39. See Broomfield, The President Couldn’t Wait, Washington Post, Nov. 14, 1983, at Al7, cols.3-4. 
Captured documents suggest that American fears that a hostage situation existed in Grenada were 
well founded. See Soviet Comment on Leftist Inroad in Americas Found in Grenada, N.Y. Times, 
Nov. 15, 1983, at A8, col.3; US Reports Evidence of Island Hostage Plan, N.Y. Times, Oct. 28, 1983, 
at Al4, col.5. 

40. See supra notes 15-18 and accompanying text. 

41. See Grenadians Welcomed Invasion, a Poll Finds, N.Y. Times, Nov. 6, 1983, at 21, cols.1-6; 
McCombs, Grenada, After the Yank, Washington Post, Nov. 3, 1983, at D1, cols.2-4 & at D13, cols.1- 
6; Washington Post, Oct. 28, 1983, at Al, col.1. 

42. Grenada Report, supra note 12, at 1. 
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(3) to respond to an appeal from the Governor General, Sir Paul 
Scoon, to the OECS, Jamaica, Barbados, and the United States to 
restore order on the island.* 


These three reasons may be divided into four different legal theories or 
justifications for permissible intervention: First, intervention to protect one’s 
nationals; second, humanitarian intervention;“ third, anticipatory self-defense; 
and, fourth, intervention as part of a regional peacekeeping effort. 


A. Intervention to Protect One’s Nationals 


‘Intervention’’ may be defined as the unilateral interference by one nation 
in the internal affairs of another nation for the purpose of either maintaining or 
changing the existing order of things.* It is well recognized in customary interna- 
tional law, as well as numerous conventions, that nation-states must abstain from 
intervention in the internal affairs of other nation-states.” The United States has 
long acknowledged this duty and is a pariy to many treaties recognizing this 
obligation.” 





43. Id. at 2; Statement, supra note 21, at 7, 78 Am. J. Int’! L. at 203-04. 

44. Although the United States Government does not specifically claim humanitarian intervention as a 
justification, its reference to violations of human rights suggests consideration of this theory. 

45. See Donnelly, Human Rights, Humanitarian Intervention and American Foreign Policy: Law, 
Morality and Politics, 37 J. Int’! Aff. 311 (1984). Some commentators would say intervention 
includes interference in the external affairs of a nation and in the relations between other states. See 
G. Von Glahn, Law Among Nations 162 (3d ed. 1976); Freidmann, Intervention and International 
Law, in Intervention in International Politics 40 (J. Jaquet ed. 1971). This author believes the 
definition used herein to be conservative, but historically supportable. Even Von Glahn recognizes 
that states, generally, do not regard interference with the external relations of another state as being 
unlawful intervention. See generally J. Brierly, The Law of Nations (H. Waldock ed. 6th ed. 1963); 1 
L. Oppenheim, International Law 305 (H. Lauterpact ed. 8th ed. 1955); 5 M. Whiteman, Digest of 
International Law 452-53 (1971); Fenwick, Intervention: Individual and Collective, 39 Am. J. Int’) L. 
645-63 (1945); Welles, Intervention and Interventions, 26 Foreign Aff. 116-33 (1947). 

46. See R. Vincent, Nonintervention and International Order 14 (1974); G. Von Glahn, supra note 45, at 
+162; 5 M. Whiteman, supra note 45, at 24-33; Declaration of the Inadmissibility of Intervention in 
the Domestic Affairs of States and the Protection of Their Independence and Sovereignty, G.A. Res. 
2131, 20 U.N. GAOR Supp. (No. 3) at 9, U.N. Doc. A/6220 (1965), reprinted in 60 Am. J. Int’! L. 662 
(1966), which states: ‘‘No State has the right to intervene, directly or indirectly, for any reason 
whatever, in the internal or external affairs of any State. Consequently, armed interventions and all 
other forms of interference . . . are condemned.’ See also Declaration of Principles of International 
Law Concerning Friendly Relations and Co-operation Among States in Accordance with the 
Charter of the United Nations, G.A. Res. 265, 25 U.N. GAOR Supp. (No.28) at 121, U.N. Doc. A/ 
8028 (1970). 

47. See Falk, The United States and the Doctrine of Non-Intervention in the Internal Affairs of 

Independent States, 5 How. L. J. 163 (1959). 
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The history of the United States is, however, replete with examples of 
interventions in the internal affairs of foreign nations for various reasons,” as are 
the histories of most powerful nations of the world community.” In fact, an 
examination of the longstanding practice of nations yields a composite record of 
intervention which demonstrates the acceptance of the aforementioned customary- 
law exceptions to the general prohibition. 

The first justification advanced by the U.S. Government for its actions was 
its desire to rescue the nearly 1,000 U.S. citizens in Grenada. This became the U.S. 
Government’s primary reason for deciding to intervene in Grenada,” although it 
was not invoked to justify the totality of the events that occurred during the 
intervention. While this basis for intervention is not universally accepted," it has 
been used with increasing frequency, particularly since World War II.” 

Prior to the United Nations Charter, customary international law permitted 
intervention by a state to protect its nationals when the foreign state in which they 





48. A few of the many examples are: 1900, China, in response to the Boxer Rebellion (as part of a 
multinational force); 1909, Nicaragua, on grounds of protecting American private interests and 
Citizens there; 1958, Lebanon, at the request of the Lebanese government to assist in quelling 
civilian disorder; 1965, Dominican Republic, initially to protect American citizens but justification 
later expanded; and 1963-1973, Vietnam, at the request of the South Vietnamese Government. 

49. Just a few of the recent examples include: Great Britain in Jordan in 1958 and in Tanganyika, 
Uganda, and Kenya in 1964; Belgium in the Congo in 1964; the Soviet Union in Hungary in 1954, 
and in Czechoslovakia in 1968; and India in Bangladesh in 1971. 

50. Statement, supra note 21, at 7, 78 Am. J. Int’l L. at 202. 

51. See, e.g., G. Von Glahn, supra note 45, at 164-65; Brownlie, Humanitarian Intervention in Law and 
Civil War in the Modern World 221 (J. Moore ed. 1974). 

52. Major instances of intervention to protect nationals since 1945 include: Britain in Suez in 1956 (see 
T. Robertson, Crisis: The Inside Story of the Suez Conspiracy (1965)} the Stanleyville rescue 
operation in the Congo in 1964 by Belgium and the United States (see Note, The Congo Crisis 1964: 
A Case Study in Humanitarian Intervention, 12 Va. J. Int’! L. 261 (1972)); the intervention in the 
Dominican Republic in 1965 by the United States (see McLaren, The Dominican Crisis: An Inter- 
American Dilemma, 4 Can. Y. B. Int’! L. 178 (1966); Meeker, The Dominican Situation in the 
Perspective of International Law, 53 Dep’t St. Bull. 60 (1965); Nanda, The United States Action in 
the 1965 Dominican Crisis: Impact on World Order, 43 Den. L.J. 439 (1966); the Mayaguez rescue 
in 1975 by the United States (see Finch, Pueblo and Mayaguez: A Legal Analysis, 9 Case W. Res. J. 
Int’l Law 79 (1977), Freidlander, The Mayaguez in Retrospect: Humanitarian Intervention or 
Showing the Flag?, 22 St. Louis U.L.J. 601 (1978); Paust, The Seizure and Recovery of the 
Mayaguez, 85 Yale L.J. 774 (1976) the raid at Entebbe in 1976 by Israel (see Margo, The Legality 
of the Entebbe Raid in International Law, 94 S. Afr. LJ. (1977); Note, Use of Force for the 
Protection of Nationals Abroad: The Entebbe Incident, 9 Case W. Res. J. Int’! L. 117 (1977); and 
the abortive attempt by the United States to rescue its hostages from Iran in April 1980 (see 
Schachter, Self Help in International Law: U.S. Action in the Iranian Hostages Crisis, 37 J. Int’! Aff. 
231 (1984), Note, Resort to Force by States to Protect Nationals: The U.S. Rescue Mission to Iran 
and Its Legality Under International Law, 21 Va. J. Int’! L. 485 (1981) [hereinafter cited as Note, 
Resort to Force}). See generally Brownlie, supra note 51, at 221; Fairley, State Actors, Humanitarian 
Intervention and International Law: Reopening Pandora’s Box, 10 Ga. J. Int’] & Comp. L. 29 (1980); 
Lillich, Forcible Self-Help by States to Protect Human Rights, 53 Iowa L. Rev. 325 (1967). 
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were present was unable or unwilling to protect them. This right of a state to 
protect its nationals in a foreign country has been known by various terms, 
including justifiable intervention, intervention by right, and a form of self- 
defense.® The premise of the self-defense theory,” to which the United States has 
historically subscribed,” is that an injury to its nationals in a foreign state that is 
unwilling or unable to provide minimum standards of justice and protection is an 
injury to the state itself. This theory recognizes three criteria to determine 
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. See D. Bowett, Self-Defense in International Law 87 (1958); Brierly, supra note 45, at 402; 1 L. 


Oppenheim, supra note 45, at 309. 


. See G. Von Glahn, supra note 45, at 166. 


See D. Bowett, supra note 53; Fonteyne, Customary International Doctrine of Humanitarian 
Intervention: Its Current Validity Under the U.N. Charter, 4 Cal. W. Int’! LJ. 203 (1974). 





. See, e.g., D. Bowett, supra note 53; D. O’Connell, International Law (2d ed. 1970). 
. See Fonteyne, Forcible Self-Help by States to Protect Human Rights: Recent Views from the 


United Nations in Humanitarian Intervention and the United Nations 209-16 (R. Lillich ed. 1973). 
The United States, for example, opposed the principle that ‘‘no nation has a right to interfere in the 
internal or foreign affairs of an American Republic against the will of the Republic’’ when it was 
formally presented to the Sixth International Conference of American States in Havana in 1928. 
The United States Delegate, former Secretary of State Hughes, commented: 

Let us face the facts. The difficulty, if there is any, in any of the American Republics, is 
not of any external aggression. It is an internal difficulty, if it exists at all. From time to time 
there arises a situation most deplorable and regrettable in which sovereignty is not at work, in 
which for a time in certain areas there is no possibility of performing the functions of 
sovereignty and independence. Those are the conditions that create the difficulty with which 
at times we find ourselves confronted. What are we to do when government breaks down and 
American citizens are in danger of their lives?. . . 

Now it is a principle of international law that in such a case a government is fully 
justified in taking action — I would call it interposition of a temporary character — for the 
purpose of protecting the lives and property of its nationals. I could say that this is not 
intervention. . .. Of course, the United States cannot forego its right to protect its citizens. 
International law cannot be changed by the resolutions of this Conference. . .. 

Report of the Delegate of the United States of America to the Sixth International Conference of 
American States, Washington, 1928, at 14-15, quoted in H. DeVries & J. Rodrigues-Novas, The Law 
of the Americas 17-18 (1965). See also I. Brownlie, International Law and the Use of Force by States 
293 (1963). 

Although the U.S. subsequently became a party to the Convention on Rights and Duties of States 
(adopted at Montevideo by the Seventh International Conference of American States), which 
contained a similiar principle against outside interference, the U.S. made the following reservation: 
‘*In the absence of a common standard of definition of the principle of nonintervention, the United 
States would construe it in the light of the ‘‘doctrines and policies . .. embodied in the different 
addresses of President Roosevelt . . . and in the law of nations as generally recognized and 
accepted.” International Conference of American States, First Supplement, 1933-40, Conv. on 
Rights and Duties of States 124 (1940), cited in Falk, American Intervention in Cuba and the Rule 
of Law, 22 Ohio St. L.J. 546, 552-53 (1961). This is exactly the position the United States invoked 
regarding Grenada. 

See, e.g., D. Bowett, The Interpretation of Theories of Intervention and Self-Defense, in Law and 
Civil War in the Modern World 38 (J. Moore ed. 1974). 
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whether use of force by a state is permissible: First, there must be an imminent 
threat of injury to the state’s nationals; second, the territorial sovereign must be 
unable or unwilling to protect the nationals; and third, the use of force must be 
strictly confined to the minimum necessary to protect those nationals against 
injury.” 

This theory of self-defense has been rejected by some states and commenta- 
tors as a violation of the United Nations Charter.” This position is based on an 
interpretation of the charter that permits only the United Nations to use force, 
except in those situations where individual states use force to repel a physical 
assault against their territorial integrity." Proponents of this ‘‘restrictive theory’’ 
contend that to permit any other use of force would only serve to provide a legal 
pretext for what is otherwise impermissible intervention.* 

Articles 2(4)* and 51% of the United Nations Charter provide the language 
upon which this ‘‘restrictive theory’’ rests. Article 2(4) prohibits the use of force 
“against the territorial integrity or political independence of any state.’’ This 
language has been interpreted by some as a general prohibition against the use of 
force in international relations,* except by the United Nations. Article 51, in 
defining the right of self-defense, is interpreted as providing the sole exception to 





59. See D. Bowett, supra note 58, at 44; Waldock, The Regulation of the Use of Force by Individual 
States in International Law, [1952] 2 Rec. des Cours (Neth) 497. 

60. See generally J. Brierly, supra note 45, at 413-32; I. Brownlie, International Law and the Use of 
Force by States 423-34 (1963); P. De Lima, Intervention in International Law 210-18 (1971); L. 
Henkin, How Nations Behave 135-64 (2d ed. 1979); R. Higgins, The Development of International 
Law Through the Political Organs of the United Nations 167-230 (1963); P. Jessup, A Modern Law 
of Nations 100-50 (1948); H. Kelsen & R. Tucker, Principles of International Law 64-87 (2d ed. 
1966); Fonteyne, supra note 57, at 2-16; Wright, The Legality of Intervention Under the UN 
Charter, 51 Proc. Am. Soc’y Int’! L. 79, 86 (1957). 

61. See, e.g., I. Brownlie, supra note 60, at 219. 

62. See, e.g., Brownlie, Thoughts on Kind-Hearted Gunmen, in Humanitarian Intervention and the 
United Nations 139, 146 (R. Lillich ed. 1973), Fall, Historical Tendancies, Modernizing and 
Revolutionary Nations, and the International Legal Order, 8 How. L.J. 128, 133 (1962). 

63. U.N. Charter art. 2, para. 4, states: ‘‘All Members shall refrain in their international relations from 
the threat or use of force against the territorial integrity or political independence of any state, or in 
any other manner inconsistent with the Purposes of the United Nations.” 

64. U.N. Charter art. 51, states: 

Nothing in the present Charter shall impair the inherent right of individual or 
collective self-defense if an armed attack occurs against a Member of the United Nations, 
until the Security Council has taken measures necessary to maintain international peace and 
security. Measures taken by Members in the exercise of this right of self-defense shall be 
immediately reported to the Security Council and shall not in any way affect the authority and 
responsibility of the Security Council under the present Charter to take at any time such 
action as it deems necessary in order to maintain or restore international peace and security. 

65. See generally I. Brownlie, supra note 60, at 265-68; M. McDougal & F. Feliciano, Law and Minimum 
World Public Order 232-40 (1961). 
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the general prohibition in article 2(4) against the use of force.“ Restrictive theorists 
read article 51 literally to require an actual armed attack against the territory of the 
state in order to give rise to the right of self-defense.” Thus, no actions against one’s 
nationals in a foreign state couid justify exercising the right of self-defense pre- 
scribed in article 51. 

A more reasonable position, however, permits emergency protection actions 
under the United Nations Charter,” where the lives of one’s nationals are threat- 
ened in a foreign country, because those actions undertaken by a state for the 
purpose of defending the lives of its nationals do not involve a threat of force 
‘against the territorial integrity or political independence” of the state itself.” 
Additionally, the customary-law right of self-defense not only has survived the 
United Nations Charter,” but is explicitly recognized and codified in article 51.” 
Some commentators have concluded, therefore, that the right of self-defense is not 
limited by the charter to the instance of an armed attack, but includes all inherent 
self-defense rights, such as the right to use force when necessary to protect one’s 
nationals in a foreign country.” 

A recent instance of intervention to protect one’s nationals, prior to the 
Grenada intervention, was the United States effort, in April of 1980, to rescue 
American hostages held at the U.S. Embassy in Tehran.” The decision of the 
International Court of Justice (hereinafter ICJ)" in this case supports the opinion 
that intervention by a state to protect its nationals is not considered a violation of 
international law, including the United Nations Charter. 

On November 4, 1979, several hundred armed Iranian students seized the 
U.S. Embassy in Tehran and held many of its occupants hostage. Iranian Govern- 





66. I. Brownlie, supra note 60, at 271-72, states, ‘‘[T]he narrow and precise terms [of Article 51] are 
explicable against the background of the general prohibition of article 2, paragraph 4, and the 
general assumption made at San Francisco and evident in Article 51, that the [United Nations] was 
to have a near monopoly of the use of armed force.” 

67. Id. at 278; P. Jessup, supra note 60, at 166-67. 

68. See, e.g., Fonteyne, supra note 57; Moore, Toward an Applied Theory for the Regulation of 
Intervention, in 3 Law and Civil War in the Modern World 24-25 (J. Moore ed. 1974), Lillich, supra 

_ note 52; Lillich, Intervention to Protect Human Rights, 15 McGill LJ. 205 (1969), Li"ich, Forcible 
Self-Help Under International Law, 62 Naval War C. Rev. 129 (1980) [hereinafter cited as Lillich, 
Forcible Self-Help). 

69. D. Bowett, supra note 53, at 185. 

70. Id. 

71. Id. at 187; L. Goodrich, E. Hambro & A. Simons, The Charter of the United Nations 350 (3d ed. 
1969) [hereinafter cited as L. Goodrich]. 

72. D. Bowett, supra note 53, at 188 (suggesting that the term ‘‘armed attack’’ merely illustrates one 
type of event that would justify the use of coercion in self-defense). 

73. See Schachter, supra note 52; Note, Resort to Force, supra note 52. 

74. Case Concerning United States Diplomatic and Consular Staff in Tehran (U.S. v. Iran) (Merits), 
1980 I.C.J. 3. 








NAVAL LAW REVIEW e XXXV 


ment security forces made no effort to prevert this seizure. In fact, the Ayatollah 
Khomeini had endorsed the militants’ actions and demands, giving their conduct 
status as acts of the Iranian State.” Although President Carter sent an emissary to 
Iran to negotiate the hostages’ release and return of the enibassy to U.S. control, 
the Ayatoliah Khomeini refused to meet with him, stating that Iran would not 
negotiate with the United States until the Shah was returned and the U.S. gave up 
‘‘espionage”’ against the Islamic movement.” 

On November 9, the United States requested aid from the United Nations 
Security Council, which, in a resolution of December 9, called for the immediate 
release of the U.S. hostages. In the meantime, the United States instituted legal 
action in the ICJ, seeking interim measures of protection for the hostages. On 
December 15, the ICJ issued a provisional order calling for such measures. The 
Iranian Government, however, refused to comply with the court’s order.” 

Further United States diplomatic initiatives, through the United Nations 
and other third parties, proved unsuccessful. Finally, in frustration, President 
Carter authorized a rescue mission into Iran using U.S. military forces, which later 
aborted due to equipment problems. Though Iran denounced the mission as an 
‘act of war’’ and an invasion of its territory, it did not request a Security Council 
meeting to review the legality of the rescue mission.” The !CJ, in its final opinion 
on the hostage crisis, was mildly critical of the U.S. rescue attempt, but it did not 
find the mission illegal.” Actually, the majority opinion termed the rescue mission 
an ‘‘incursion”’ into Iranian territory, rather than an invasion or intervention (terms 
which were used by Judge Morozov in his dissenting opinion).” The absence, in the 
majority opinion, of any characterization of the rescue mission as illegal demon- 
strates that the ICJ has not adopted the restrictive interpretation of the United 
Nations Charter, which condemns any nation’s intervention by force in another 
state to protect its nationals. 

With the foregoing as a predicate, we may now apply the three criteria for 
permissible intervention to protect a state’s own nationals to the situation in 
Grenada. The first criterion requires an imminent threat of injury to the nationals 
of the intervening nation." This was indeed the case in Grenada. The situation 





. Schachter, supra note 52, at 244. 

Id. 

. Id. 

Id. 

. Case Concerning United States Diplomatic and Consular Staff in Tehran (U.S. v. Iran) (Merits), 
1980 I.C.J. 3, 43. 

80. Id. at 45, 55 (Morozov, J. dissenting). 

81. See supra note 59 and accompanying text. See, e.g., D. Bowett, supra note 53, at 45-46; Donnelly, 

supra note 45, at 312; Fairley, supra note 52, at 32; Lillich, Forcible Self-Help, supra note 68, at 60- 

61; Suzuki, A State’s Provisional Competence to Protect Human Rights in a Foreign State, 15 Tex. 

Int’] LJ. 241 (1980). 
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there between the 12th and 24th of October disintegrated at an alarming rate. At 
least eighteen deaths were confirmed, with many more reported, including women 
and children.” Moreover, the imposition of a 24-hour, shoot-on-sight curfew height- 
ened the impression of imminent danger, as did the fact that, when the curfew was 
lifted for four hours, on October 21, riots and looting ensued.” Additionally, 
documents captured in Grenada suggest that plans to take American hostages were 
already being considered.” Given these facts, it seems a reasonable conclusion that 
the Americans on Grenada, particularly the large, highly visible concentrations of 
medical students, were in imminent danger. Their subsequent statements indicate 
that, indeed, this was their perception.® 

The second criterion is that the territorial sovereign must be unwilling or 
unable to protect the nationals of the intervening country. The anarchial conditions 
in Grenada from the 18th to the 25th of October were characterized by the inability 
of any governmental authority to emerge and take effective control. The RMC, 
which had some physical control through its shoot-to-kill curfew, refused to assume 
the reins of government. State Department officials who reached Grenada on 
October 23 met with Major Leon Cornwall, the British Deputy High Commissioner 
and the local British representative, to seek British support for evacuation of U.S. 
and British nationals. Major Cornwall did not share the U.S. diplomats’ desire to 
conduct an evacuation and urged that anyone departing utilize commercial trans- 
port. This, of course, was impossible, since the airport and other facilities for egress 
were closed. Two more U.S. diplomats came from Barbados by charter, including 
the U.S. Consul General, but their conversations with Major Cornwall were equally 
unproductive. From this, the U.S. participants concluded that Major Cornwall was 
stalling for time and seeking to impede the orderly evacuation of U.S. citizens.” 

At this time, the sole remaining authoritative voice of the Government in 
Grenada was Governor General Scoon.” Although the exact scope of his authority 
under the Constitution of Grenada and People’s Laws was difficult to ascertain, 
given the confused situation on the island, he was considered by the OECS and the 
United States to be the principal, if not the sole, legitimate source of authority in 
Grenada.” Therefore, his request for military assistance was considered an 





82. Statement, supra note 21, at 3-4, 78 Am. J. Int’! L. at 200-01. 

83. Id. at 6, 78 Am. J. Int’! L. at 201. 

84. See supra note 39 and accompanying text. 

85. From Rescued Students, Gratitude and Praise, N.Y. Times, Oct. 28, 1983, at 1, col.3; Student 
Evacuees Return, Praising the U.S. Rescue Effort, Washington Post, Oct. 27, 1983, at A14, col.4. 

86. Grenada Report, supra note 12, at 36-37 (indicating that this conclusion was not without probable 
foundation, since Major Cornwall was a close political ally of Mr. Coard and Grenada’s Ambassador 
to Cuba). 

87. Statement, supra note 21, at 4, 78 Am. J. Int’! L. at 203. 

88. Id. Critics have argued that Governor General Scoon’s request was nothing more than a private one, — 

given the 1979 suspension of the Constitution by Bishop which, they believe, made the office 
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acknowledgement of the inability on the part of the Grenadian Government to 
protect American citizens there. 

The third criterion is that the use of force must be strictly confined to the 
object of protecting the intervening state’s nationals from injury.” Regarding 
Grenada, the question becomes one of whether the actions of the combined forces 
were confined to this objective. Historical examination of the major examples, since 
World War II, of intervention by a foreign state to protect its nationals,” indicates 
that this is the criterion most likely to render an intervention legally impermissible. 
For some, the application of the requirements of strict necessity and proportionality 
to these interventions permit only those operations capable of surgical-like preci- 
sion. For example, in the Entebbe raid in Uganda in 1976, Israeli forces confined 
their operations strictly to the airfield where Israeli citizens were being held 
hostage, and in the Congo in 1964, Belgian paratroopers were able to restrict their 
efforts to rescuing European and American citizens at risk in Stanleyville. In 
Entebbe, the Israeli hostages were all being held in a remote area in a single room. 
This facilitated a narrowly focused operation. In Stanleyville, however, the foreign 
citizens were dispersed in an urban area, which made a surgical-like operation 
impossible. Nevertheless, the Belgian operation remained focused on rescuing 
foreign nationals. What then of Grenada, where, although there were large concen- 
trations of Americans on the two campuses of the medical school, there were also 
Americans spread all over the island? Under these circumstances, the intervention 
forces concluded that there was no alternative but to stabilize the situation on the 
whole island. Anything less, such as evacuating only the medical students on the two 
campuses, might have inspired outbreaks of violence against the remaining Ameri- 
cans dispersed around the island. It may have been necessary, therefore, to stabilize 
the political environment in Grenada to permit the orderly evacuation of all 
Americans who desired to leave. To do so apparently required taking control of the 
entire island. 

This conclusion does not require stretching either the facts or the applica- 
ble law, even though the intervening forces did take direct actions relating to the 
political institutions in Grenada. In so doing, some would argue, they overstepped 
the boundaries of legally acceptable behavior. Each situation, however, must be 
analyzed according to its unique facts. In situations like Grenada or the Congo, 
large areas may have to be controlled in order to permit evacuation of foreign 
nationals whose safety is threatened. That being the case, restrictions on interven- 
ing forces according to the amount of territory involved could prevent action in 
meritorious situations where the intervening state’s nationals are widely dispersed 





of Governor General largely ceremonial and advisory. See Joyner, Reflections on the Lawfulness of 
Invasion, 78 Am. J. Int’! L. 138-39 (1984). 

89. See supra note 59 and accompanying text. 
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among the indigenous population. Such an approach would inevitably restrict the 
intervention doctrine to situations where, like Entebbe or Iran, there are concentra- 
tions of the intervenor’s citizens in a relatively small, contained area. In Grenada, 
however, it was necessary to secure the entire island as a predicate to rescuing the 
threatened U.S. nationals. Under these circumstances, the U.S. action was in 
consonance with applicable principles of international law. 


B. Humanitarian Intervention 


Closely related to the principle of intervention to protect one’s nationals in 
a foreign country is the limited claim that, in extraordinary circumstances, a state 
may intervene in the internal affairs of a foreign state in order to protect the human 
rights of the indigenous population. This principle, entitled ‘humanitarian inter- 
vention,’” has been defined as intervention intended to remedy a situation where a 
state treats its people in such a way as to deny them their fundamental human rights 
and shock the conscience of mankind.” Despite its infrequent invocation, there 
exists a principle of customary law recognizing humanitarian intervention.” It has 
been described as requiring: 


(1) disinterestedness of the intervening Power(s), in the sense of a non- 
seeking of particular interests of individual advantages; 

(2) restriction of the applicability of the theory to the extreme cases of 
atrocity and breakdown of order; 

(3) active participation or passive complicity or condonation of the 
violations by the sovereign; 

(4) general predilection for collective action, by preference at the 
hands of the Major Powers, who have a particular responsibility 
for ensuring overall respect for minimal international standards of 
treatment of local populations.” 


The question remains as to whether this principle has survived enactment of the 
United Nations Charter. 

The United Nations Charter provides that all members shall refrain in their 
international relations from ‘‘the threat or use of force against the territorial 
integrity or political independence of any state or in any other manner inconsistent 
with the purposes of the United Nations.’ As with the argument for intervention 
to protect one’s nationals, there is sufficient flexibility in the Charter’s language to 
suggest that humanitarian intervention is not ‘‘an act against the territorial 
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integrity or political independence of any state.’’* It must be noted, however, that 
this interpretation is not without its critics,“ who draw their support from United 
Nations statements on the subject” and some state practice over the last 200 years.” 
Several commentators have gone so far as to condemn the doctrine of humanitarian 
intervention as providing an option so ‘‘blatantly open to spurious claims that it 
should not be countenanced.’’” 

Nonetheless, this doctrine is supported by some state practice™ and by 
commentators who have advanced its use as promoting the basic principles and 
purposes of the United Nations." In this connection, some commentators have 
suggested that the United Nations Charter, which gives peoples a right to self- 
determination, also gives them a right to self-determination assistance, including 
inviting intervention by a third party.'* United Nations resolutions have also 
suggested that a government that does not represent the will of its people is not 
legitimate.” Additionally, the charter imposes an obligation on each state to take 
joint and separate action to achieve ‘‘universal respect for and observance of 
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include Brierly, Castren, Jessup, Jimenez de Arechaga, Briggs, Schwarzenberger, Goodrich, 
Hambro and Simons, Skubiszewski, Friedmann, Waldock, Bishop, Sorenson and Kelsen. In 
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102. See supra note 46. See also Plaust, Conflicting Norms of Intervention: More Variables for the 
Equation, 13 Ga. J. Int’! & Comp. L. 305, 307 (1983). 

103. Universal Declaration of Human Rights, art. 21, para. 3, G.A. Res. 217A, U.N. Doc. A/810, at 71 
(1948). 


65 














Intervention in Grenada 





SPRING 1986 e 


human rights.’’™ The charter also prohibits the use of force in any manner 
inconsistent with the purposes of the charter itself,'* arguably including use of 
force against ore’s own citizens in a manner inconsistent with the principle of self- 
determination.'” 

The International Commission of Jurists has recently examined the doc- 
- trine of humanitarian intervention in the context of the Bangladesh Conflict of 
1971.” India and Pakistan were partitioned as independent countries in 1947, 
based primarily upon religious differences. Pakistan, comprising the predomi- 
nantly Islamic portions of the former British colony, was further divided into two 
geographically distinct parts. Other than their common religion, there were few 
bonds between the two widely separated parts of Pakistan. For example, the people 
of West Pakistan were more closely aligned to the countries of the Middle East, 
while the inhabitants of East Pakistan, comprising the majority of the new nation’s 
population, had more in common with India. The new nation was unbalanced 
politically and economically as well, with economic and military power concen- 
trated in the West. Additionally, the leaders in the West were insensitive to the 
political and economic needs and aspirations of the people in the East.'* 

In 1958, the Pakistan Army seized control of the government and generally 
maintained order for a number of years. In 1969, President (formerly General) Ayub 
Khan, in response to growing civil discontent, attempted some political reforms 
and restoration of greater civil rights. The army leaders, however, remained ada- 
mant in their refusal to allow direct elections, to terminate emergency regulations, 
and to allow greater political and economic autonomy for the East. Law and order 
broke down, and full power was ceded back to the army and General Yahya Khan.” 

General Yahya Khan reimposed martial law, promising eventual return to 
civilian control. In December of 1970, elections were held on a one-man, one-vote 
basis. East Pakistan, with a majority of the population, gained a majority of seats in 
the national legislature; however, fundamental differences between the majority 
representatives from East Pakistan and the minority (but more powerful) represent- 
atives from West Pakistan doomed the government. In February 1971, President 
Yahya Khan dismissed his cabinet, returned full control of the government to the 
army, and postponed the convening of the national assembly indefinitely.'"” 
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In March 1971, East Pakistan was beset by strikes and sporadic violence. 
On March 23, East Pakistan declared its independence, renaming the country 
Bangladesh.'"' Two days later, the Western-controlled Pakistani Army began an orgy 
of killing, terror, and destruction in East Pakistan. Bengalis were hunted down, with 
prime targets being ‘‘majority-party politicians, professors, students, and Hin- 
dus.’’"? Within two days, thousands had been killed. The majority party was 
banned, and all political activity was forbidden.'* 

Over the next six months, millions of refugees fled to India. Guerrilla 
activity in Bangladesh was met with increasingly brutal reprisals. Incidents on the 
Bangladesh-India border increased, and, on December 3, 1971, Pakistan conducted 
a preemptive air strike against Indian air bases. On December 6, India invaded 
both Bangladesh and West Pakistan. The Pakistani forces surrendered after twelve 
days of fighting. Atrocities were committed by both sides in the conflict’s closing 
days.'"* 

The United Nations was largely ineffective in dealing with this crisis. Prior 
to the actual outbreak of hostilities, the organization’s role was limited to disaster 
relief and refugee assistance, and, once fighting began, Security Council action was 
blocked by permanent-member veto.'* The General Assembly, meanwhile, called 
for an immediate ceasefire and troop withdrawals; however, these pleas were 
generally ignored and little else was done to assert United Nations influence." 

Prior to the initiation of hostilities, the previously mentioned Commission 
of Inquiry into the Events in East Pakistan was formed by the International 
Commission of Jurists. The Commission concluded that humanitarian intervention 
was a longstanding customary-law doctrine that had not necessarily been sup- 
planted by the United Nations Charter: 


Some authorities have argued that the right of unilateral intervention 
has been completely supplanted by . . . procedures for collective humanitarian 
intervention under the United Nations. But what if violations of human rights 
on a massive scale are not even considered in the United Nations to see 
whether they constitute a ‘‘threat to the peace,”’ and if international organiza- 
tions offer no redress or hope of redress? Must everyone remain impassive in 
the face of acts which revolt human conscience, paralyzed by considerations 
which are primarily of a procedural nature or even — which is worse — by 
procedural obstruction? When it is clear that the international authorities 
cannot or will not discharge their responsibilities, it would seem logical to 
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resort again to customary international law, to accept its rules and the validity 
of the doctrine of humanitarian intervention.'” 


The Commission recognized the dangers of abuse implicit in the doctrine 
and, therefore, suggested that the following requirements be satisfied prior to 
intervention: 


1. The state against which measures are to be taken must have shown 
itself manifestly guilty in respect of its citizens of systematic 
cruelty and persecution to the point at which 

(a) their fundamental human rights are denied them, and 

(b) the conscience of mankind is shocked and finds that cruelty 
and persecution intolerable. 

2. The circumstances must be such that 10 practicable peaceful 
means of resolving the problem is available, such as negotiations 
with the state which is at fault, intermediation, or submission to a 
competent international organization. 

3. The international community must have had the opportunity 
within the limits imposed by the circumstances: 

(a) to ascertain whether the conditions justifying humanitarian 
intervention do in fact exist, and 

(b) itself to solve the problem and change the situation by 
applying such measures as it may deem appropriate. 

4. If the international community does not avail itself of the opportu- 
nities offered and fails to act in order to prevent or put a stop to 
widespread violations of human rights which have been called to its 
attention, thereby leaving no choice but intervention, then a state 
or group of states will be justified in acting in the name of 
humanity provided that: 

(a) before resorting to force it will deliver a clear ultimatum or 
“‘peremptory demand’’ to the state concerned insisting that 
positive actions be taken to ameliorate the situation; 

(b) it will resort to force only within the strict limits of what is 
absolutely necessary in order to prevent further violations of 
fundamental rights; 

(c) it will submit reports on its actions to the competent interna- 
tional agency to enable the latter to know what is being done 
and to intervene if it sees fit to do so; 

(d) it will withdraw the troops involved in the intervention as 
soon as possible.'® 
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India claimed that its intervention was for the purpose of self-defense and 
also to give support to the new Government of Bangladesh. The Commission 
rejected these grounds, but went on to evaluate India’s action under the doctrine of 
humanitarian intervention, stating: 

In conclusion, therefore, we consider that India’s armed intervention 
would have been justified if she had acted under the doctrine of humanitarian 
intervention, and further that India would have been entitled to act unilater- 
ally under this doctrine in view of the growing and intolerable burden which 
the refugees were casting upon India and in view of the inability of interna- 
tional organizations to take any effective action to bring to an end the massive 
violations of human rights in East Pakistan which were causing the flow of 
refugees. We also consider that the degree of force used was no greater than 
was necessary in order to bring to an end these violations of human rights." 


Applying this doctrine to the situation in Grenada, where the actions of the 
RMC constituted apparently impermissible derogations from acceptable norms of 
human rights, intervention was arguably permissible, both under customary inter- 
national law and the principles and declarations of the United Nations. With regard 
to United Nations pronouncements, the Universal Declaration of Human Rights'’” 
permits derogations of human rights only of necessity within democratic limits.'” 
The permissible measures of derogation must be ‘‘determined by law,’’ which 
suggests that extralegal measures are impermissible means of derogating from 
human rights.” Additionally, derogations must be engaged in solely for the pur- 
poses of ‘‘implementing the relative rights and freedoms of other individuals, 
groups, or the society as a whole, and meeting the just requirements of morality, 
public order and welfare.’’'” 

In Grenada, the RMC had, as discussed earlier, placed the popularly 
elected Prime Minister first under house arrest; then, after the population freed 
him, the RMC had the Prime Minister and his key supporters shot.'* The RMC 
then announced a 24-hour, shoot-to-kill curfew. The only time civilians were permit- 
ted out of their houses, riots ensued.'* From these facts, it seems evident that these 
derogations of human rights were not undertaken in the spirit of the United 
Nations declaration. Rather, the RMC’s demonstrated cruelty deprived the people 
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of their most fundamental human rights, including the right to life, liberty, and 
security of person. In this environment, the only apparent legal authority in 
Grenada asked for outside military assistance. 

With regard to the Governor General’s request, it seems inconceivable that 
the intent of the framers of the United Nations Charter was to demand that states 
watch, without acting, in a situation such as existed in Grenada.'* The United 
Nations Charter was written with the horrors of Nazi treatment of European 
groups, such as Gypsies and Jews, fresh in the framers’ minds. It is difficult to 
imagine, therefore, the framers suggesting that it would have been improper for 
other nations to have intervened in the affairs of Nazi Germany so long as the Nazis 
mistreated only German nationals. ‘‘Surely to require a state to sit back and watch 
the slaughter of innocent people in order to avoid violating blanket prohibitions 
against the use of force is to stress black letter at the expense of far more 
fundamental values.’”'” Applying this principle and the stated principles of the 
United Nations Charter to the intervention in Grenada, it is most reasonable to 
conclude that the use of military force by the United States can be justified on 
humanitarian grounds. Perhaps the best indication of the validity of this argument 
was the after-the-fact outpouring of support by the Grenadian people.'* 


C. Anticipatory Self-defense 


The United States set forth as a reason for its participation in the Grenada 
intervention the ‘‘unprecedented threat to the peace and security of the region” 
created by the Grenadian military buildup, the Soviet-Cuban influence, and the 
subsequent breakdown of order on the island. While the stated rationale for 
intervention was based on collective action under the OECS Treaty, the U.S. action 
could be grounded juridically on the principle of anticipatory self-defense. 
Although, as noted previously, article 2(4) of the United Nations Charter contains a 
general prohibition against the use of force, article 51 specifically incorporates the 
customary law of self-defense into the charter.'” 

Additionally, on December 14, 1974, the United Nations General Assembly 
adopted, without a vote, Resolution 3314, which defines ‘‘aggression’”’ as ‘‘the use 
of armed force by a State against the sovereignty, territorial integrity or political 
independence of another State, or in any other manner inconsistent with the 
Charter of the United Nations. . ..’” The juridical significance of this definition is 
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that it expands on the combined formulation of articles 2(4) and 51, which prohibits 
aggression but permits the use of military coercion in self-defense: ‘‘Nothing in this 
Definition shall be construed as in any way enlarging or diminishing the scope of 
the Charter, including its provisions concerning cases in which the use of force is 
lawful’’."" 

The fundamental importance of the right of self-defense lies in preserving 
minimum world public order. In fact, the existence of such a right is a prerequisite 
to the maintenance of national interests and those of the world community, for it 
must be recognized that the right of self-defense operates on two levels. First, it 
serves as a direct response to accomplished or imminent aggression, and, second, it 
operates to deter and prepare for acts of aggression. Thus, the principle of self- 
defense in international law permits a state to use coercive means in responding 
directly to aggression as a matter of self-preservation and, what is equally and 
perhaps even more important, the principle recognizes the right of a state to 
establish a defensive posture as both a deterrent and a defense against acts of 
aggression. The deterrence element, it should be noted, preserves both the interests 
of the state employing the deterrent and those of the world community by promot- 
ing international peace and security through the medium of raising the risks 
attendant to the commission of acts of aggression. 

The right of self-defense in customary international law is delineated by 
three clearly defined criteria which preclude its use as a ‘‘cover’’ for aggression. 
Those criteria include: Use of peaceful procedures if possible; actual necessity in 
the use of force; and proportionality in the response.'* 

The requirement of necessity refers to the presence or imminence of a 
threat and the absence of effective, peaceful means for averting it. This require- 
ment actually subsumes the first criterion which requires the use of peaceful 
procedures if possible. The requirement of proportionality refers to the relative 
nature of intensity between the initiating ‘‘aggression’’ and the response action in 
self-defense. In the absence of an international sovereign, customary international 
law ascribes the acceptance, vel non, of self-defense claims to other states of the 
world community which, on the basis of mutuality and reciprocity, apply the afore- 
mentioned criteria. ‘“Without such external policing of the right of self-defense, the 
claimant would become his own adjudicator, and the law of nations would lose all 
normative content.’”"* 

In order to comply with the requirement of necessity, the use of military 
coercion as a defensive measure must be limited to circumstances in which no 
effective peaceful alternative is available, given the time constraints involved. This 
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prerequisite to the exercise of legitimate self-defense, has been described as 
requiring ‘‘a high degree of necessity, a great and immediate necessity, direct and 
immediate [necessity], [and] compelling and instant [necessity].’"* In this 
connection: 


Necessity that [assumes] the shape of an actual and current applica- 
tion of violence [presents] little difficulty . . .. [It is] the purpose of [the] high 
requirement of necessity to contain and restrict the assertion of claims to 
apply preemptive violence .. .. [By this requirement,] decisonmakers sought to 
limit lawful anticipatory defense by projecting a customary requirement that 
the expected attack exhibit so high a degree of imminence as to preclude 
effective resort by the intended victim to nonviolent modalities of response.'* 


As noted, self-defense claims which involve a coercive response to actual 
armed attack pose few, if any, problems regarding necessity, for in such cases the 
“‘necessity’’ for self-preservation is readily apparent to all observers. For obvious 
reasons, however, in cases of anticipatory self-defense (that is, cases where coercive 
force is used in anticipation of aggression), the issue of necessity is most important 
in assessing the validity of a self-defense claim. 

A famous affair in which the principle of anticipatory self-defense was 
raised is known as the Caroline incident of 1837.'* In that case, the Caroline, a 
steamer, was being used to ferry men and supplies across the Niagara River from 
the United States to Canada in aid of rebels there. The Government in Canada 
protested these activities to the United States Government, but it appears that the 
United States was either unable or unwilling to abate the actions complained of.” 
When it became apparent to the Government in Canada that a remedy would not be 
forthcoming from the earlier protest, Canadian militia were dispatched across the 
Niagara River in an exercise of self-help. The militia attacked the Caroline, killing 
two U.S. nationals in the process, captured the vessel, and set it adrift to be wrecked 
on the Falls. 

During the course of pressing the ensuing claim of the United States 
against Great Britain, Daniel Webster, then Secretary of State, formulated the 
statement that the necessity of self-defense should be ‘‘instant [and] overwhelming, 
having no choice of means and no moment for deliberation.’”"* In analyzing the 
Webster formulation, it must be questioned whether or not it is unduly restrictive 
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and unwise, from the standpoint of protecting important humanitarian and 
national interests, to require that coercion in self-defense may be used only in vases 
in which there is ‘‘no moment for deliberation.”’ In any event, the historical record 
indicates that the British Government did not accept Webster’s restrictive formula- 
tion and, in fact, replied to his letter with only a formal but perfunctory apology 
unaccompanied by acknowledgement of lega! responsibility or payment for loss of 
life and property.'” That the United States took no further action in pursuit of the 
claim provides some evidence that, perhaps, it was recognized in Washington that 
the Webster formulation might not be juridically sound.’ In fact, the Webster 
formulation appears both defective conceptually and unsound from a pragmatic, 
contemporary standpoint. For example, the grim realities of nuclear warfare and 
other means of mass destruction are such that, once there is ‘‘no moment for 
deliberation,” the target state may find that it is too late for self-defense. 

As noted previously, another recognized requirement for a valid claim to 
the use of military coercion in self-defense is proportionality. Even if the require- 
ment for actual necessity is satisfied, a claim of self-defense must be rejected if the 
nature and amount of force used in response is disproportionate to the character of 
the initiating coercion.’ In other words: ‘‘[T]he means employed in defensive 
[action] must be strictly confined to the removal of the danger and must be 
reasonably proportioned to that object.’”’” While, in the first instance, the propor- 
tionality requirement appears to be based upon a quantitative standard, this is true 
only to a degree. For example, it would not be correct to conclude that, in 
determining the proper response to initiating coercion, the target state principally 
must focus on the quantum of coercive force directed against it. The proper focus 
for a target state in formulating its response to unlawful coercion is, as noted by 
publicists, Professor Myres McDougal and Dr. Florentino Feliciano, the require- 
ment that responding coercion be ‘‘limited in terms of intensity and magnitude to 
what is reasonably necessary promptly to . . . [compel] the opposing participant to 
terminate the condition which necessitates responsive coercion.’’" Stated other- 
wise, the principle of proportionality requires that only such force be exercised as is 
necessary to deter or abate the offending aggression.'“ 

An example of the proportionality requirement in action is provided in the 
rejection by the international community of Nazi Germany’s claim that its massive 
invasion of Poland in September 1939 was a response in self-defense to several 
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border sniping incidents and minor skirmishes allegedly initiated by Polish frontier 
guards. The facts of this case do not substantiate Germany’s claim of necessity for 
mounting its invasion. Assuming for purposes of examination, however, that an 
incursion into Polish territory by Nazi troops was necessitated by the Poles’ 
initiating coercion, a massive invasion was clearly disproportionate to the alleged 
Polish infractions. In sum, the Germans were unconvincing in their claim that their 
massive invasion, with land, sea, and air assaults, was proportional to the threat 
posed by minor border incidents allegedly initiated by Polish frontier guards.'* 

Having discussed the criteria for a valid self-defense claim under customary 
international law, it may now be observed that the Caroline case appears to be an 
example of a valid claim. Only after protests to the United States Government failed 
to produce a remedy did the Canadians take armed action. Additionally, the 
coercive force that was used appears to have been limited to only the amount 
necessary to neutralize the threat posed by continued use of the vessel as a medium 
of supply and communications for the insurgents.’ Thus, the military force 
employed by the Canadian Government against the Caroline might be character- 
ized as both necessary, under the circumstances, and proportionate to the threat- 
ened continuance of the danger posed by the Caroline. 

The requirements for self-defense action under customary international law 
have been codified in the United Nations Charter. The customary-law requirement 
for the use of peaceful procedures in resolving international disputes is found in 
article 2, paragraph 3 of the charter, while paragraph 4 of article 2 contains a 
prohibition against aggression. Moreover, article 51 provides, in pertinent part: 
‘‘Nothing in the present Charter shall impair the inherent right of individual or 
collective self-defense if an armed attack occurs against a Member of the United 
Nations. . ..’”’ Use of the phrase ‘‘if an armed attack occurs’’ has led some 
commentators to conclude that the drafters of the United Nations Charter intended 
a self-defense formulation that is more restrictive than the full ‘‘inherent right” 
recognized by customary international law. Accordingly, the question of whether 
the charter carried forward the established formulation or, in the alternative, 
restricts applicability of the self-defense principle has been the subject of marked 
debate. As noted by Professor McDougal and Dr. Feliciano: 


Some scholars have taken the view that Article 51 demands an even 
higher degree of necessity than customary law for the characterization of 
coercion as permissible defense, that it limits justifying necessity to an 
‘armed attack’’ as distinguished both from an expected attack of whatever 
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degree of imminence and from applications of nonmilitary types of intense 
coercion, and that it absolutely forbids any anticipatory self-defense.'” 


For example, Professor Josef Kunz has written, based upon the ‘‘clear and unam- 
biguous text”’ of article 51, that the right of self-defense ‘‘does not exist against any 
form of aggression which does not constitute an armed attack . . . [which] means 
something that has taken place. Article 51 prohibits preventive war. The threat of 
aggression does not justify self-defense under Article 51. . .. The imminent armed 
attack does not suffice under Article 51.’"” This ‘‘restrictive interpretation’’ was 
adopted in the ABA report: 


Article 51 of the Charter expressly recognizes (‘‘in no way impairs’’) 
the ‘‘inherent right’’ of individual or collective self-defense ‘‘if an armed 
attack occurs,’’. . .. 

. . The reference in Article 51 to an ‘‘armed attack’’ appears to 
represent an unqualified condition, and. . [has been] interpreted as a limita- 
tion upon whatever “‘inherent right’’ a state otherwise possesses.'” 


The principal inadequacies of the ‘‘restrictive interpretation’’ of article 51, 
according to Professor McDougal and Dr. Feliciano, are twofold. First, ‘‘neither 
Article 51 nor any other word formula can have, apart from context, any single, 
clear, and unambiguous or popular, natural, and ordinary meaning. . ..’”*' Second, 
a “‘narrow reading of Article 51 . . . requires a serious underestimation of the 
potentialities, both of the newer military weapons systems and of the contemporary 
techniques of nonmilitary coercion.’’'* These inadequacies have been analyzed by 
Professor W.T. Mallison in an article on the Cuban missile crisis: 


[A] major objective in drafting [article 51] was to maintain the tradi- 
tional and ‘‘inherent’’ right of self-defense. The report of the committee 
which drafted Article 51, which report was approved by Commission I and the 
Plenary Conference states in part: ‘‘The unilateral use of force or similar 
coercive measures is not authorized or admitted. The use of arms in legiti- 
mate self defense remains admitted and unimpaired.”’ 

That legitimate self-defense which ‘‘remains’’ admitted has always 
included reasonable anticipatory defense. The formulation of Article 51 
cannot be rationally construed as both preserving the ‘‘inherent’’ right of self- 
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Am. J. Int’] L. 872, 878 (1947); but cf. M. McDougal & F. Feliciano, supra note 65, at 232-41 
(containing a critical analysis of the ‘‘restrictive interpretation”’ of article 51). 

150. Committee on Grenada, supra note 1, at 366-67. 

151. M. McDougal & F. Feliciano, supra note 65, at 234. 

152. Id. at 238. 
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defense and simultaneously eliminating those central elements of it involving 
anticipatory self-defense. . ..'* 


The article adds: 


[Under article 2, paragraph 2 of the Charter mjembers of the United 
Nations . . . have undertaken legal obligations to refrain from the ‘‘threat’’ of 
force as well as its ‘‘use’’. . .. The first purpose of the United Nations is to 
maintain international peace and security. It should be apparent that a 
measure of sanction for the obligation to refrain from the ‘‘threat’’ of force 
can best be promoted by interpreting Article 51 as extending to the full 
measure of ‘‘inherent”’ self-defense, including reasonable anticipatory self- 
defense.'™ 


More recently, Professor Mallison, in testimony before members of the 


Senate Foreign Relations Committee, stated that a restrictive interpretation of 
article 51 is inconsistent with the article’s negotiating history: 


The English language text . . . [of article 51] is neither well drafted nor 
consistent with the negotiating history at the San Francisco Conference, 
which reveals that reasonable and necessary anticipatory self-defense was 
retained and that self-defense is not limited to an ‘‘armed attack.’’ The more 
carefully drafted and equally authentic French text uses the term ‘‘aggression 
armee’’ [as opposed to ‘‘attaque armee‘‘] and this is completely consistent 
with the negotiating history. The words ‘‘inherent right’’ in the English text 
also include anticipatory self-defense, since the term refers to the pre-existing 
customary law which is incorporated by reference.'* 


The foregoing analysis demonstrates that article 51 in no way restricts the 


customary-law formulation of the right to self-defense and, concomitantly, that the 
right of anticipatory self-defense remains unimpaired.'™ 


It is also apparent from the foregoing discussion that the principle of self- 


defense, as recognized both in customary and conventional international law, exists 
to protect and preserve important humanitarian and national interests. In this 
connection, a significant defect in the ‘‘restrictive interpretation’ is that it with- 
holds applicability of the United Nations Charter formulation from protecting and 
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. Mallison, supra note 139, at 69-70 (quoting M. McDougal & F. Feliciano, supra note 65, at 235-36). 
. Id. at 70. 

. Hearings, supra note 145, at 226. 
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preserving the most important interest of all nations and peoples of the world: the 
maintenance of international peace and security. 

Applying the requirements for self-defense to the Grenada intervention, the 
operation could be justified as a valid exercise of anticipatory self-defense under the 
United Nations Charter as well as customary international law. As noted previously, 
the first requirement is that all possible peaceful procedures be used or attempted 
before resorting to armed force. In the case of Grenada, the United States had 
begun negotiations with Prime Minister Bishop and attempted to continue them 
until the Prime Minister was executed by the RMC. After the Prime Minister’s 
death, there was no governmental authority functioning in Grenada with whom to 
negotiate. Anarchy prevailed, with the chief anarchists being the RMC. The only 
lawful authority was the Governor General, who requested OECS intervention. 

While the United States did not invoke the doctrine of anticipatory self- 
defense out of fear of the relatively insignificant Grenadian forces, those forces did 
pose a serious military threat to other nations in the area. Accordingly, those OECS 
member states that participated in the intervention could well have had a true and 
reasonable fear of imminent aggression from Grenada, given the massive buildup 
of Grenadian and Cuban forces, combined with the violently radical nature of the 
RMC."” It must be remembered that the United States acted as part of a collective 
effort in conjunction with several small nations of the region which, together, 
possessed insufficient military power to restore order in Grenada. 

Viewed from the broader geopolitical perspective, U.S. national interests 
were arguably directly threatened by the actions of the RMC in Grenada, given that 
the U.S. Government chose to examine the military buildup in Grenada, and the 
role of the Soviets and Cubans, in the “‘larger context of Soviet objectives and 
practices, including its demanded totalitarian public order system.’”"* Just as 
Soviet offensive weapons in Cuba provided lawful authority for the U.S. to act with 
military force to protect its national interests,'” a similar rationale, based on the 
Soviet- and Cuban-supported militarization of Grenada, could well have provided 
the requisite necessity for the U.S. intervention there. 

Proportionality, the final requirement for the valid exercise of self- defense, 
has been described as demanding that responding coercion be limited in intensity 





157. The OECS perspective was articulated by St. Lucia’s representative at the meeting of the OAS 
Permanent Council on October 26: 
[In the past four years Grenada had built up her armed forces, with the assistance of both 
regional and nonregional totalitarian states, to a level unmatched by any other country in the 
Eastern Caribbean. History has shown, and our own intelligence reports have confirmed, that 
the microcosmic territory of Grenada was rapidly becoming too small to contain both its 
revolutionary zeal and the mounting tons of military hardware. 
OECS transcript, supra note 28, at 22. 
158. See Mallison, supra note 139, at 360. 
159. Id. 
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and magnitude to that reasonably necessary to secure promptly the permissible 
objectives of self-defense.'* In Grenada, the threat to the smaller nations of the 
region and to the United States came more from the involvement of the Soviet 
Union and its surrogate, Cuba, than from Grenada itself. Under these circum- 
stances, the United States could legitimately respond with greater urgency, given 
the Soviet involvement, than if the U.S. were dealing with Grenada alone." Also, it 
must be reiterated that the United States was not acting alone but, rather, collec- 
tively, at the request of the member nations of the OECS. 

Although the amount of force used: by the U.S. in the intervention was 
substantial, it was not disproportionate to the requirements of the intervention 
mission. Even though Cuban resistance forces had been ordered to ‘‘fight to the 
death,”’ fewer than 100 combatants were killed on all sides, and the intervention 
itself was of short duration. The intervention force landed in Grenada on October 
28, and by November 2, the armed conflict came to an end.'® All U.S. Marines and 
Army Rangers were withdrawn by December 8.'* When the situation in Grenada is 
viewed in the larger context of Soviet and Cuban contributions to the then-existing 
turmoil there, the amount of force used in the OECS-sponsored operation seems 
clearly proportionate, both to the threat posed to the political and military stability 
of the region and the armed opposition encountered by the intervention forces 
upon their arrival in Grenada. 


D. Collective Security and Regional Peacekeeping 


Despite the often-cited prohibition in article 2(4) of the United Nations 
Charter concerning the threat or use of force against the territorial integrity or 
political independence of any state, a use of force may be considered lawful if the 
force is being used in collective self-defense pursuant to regional action to maintain 
international peace and security. As noted, article 51 of the United Nations Charter 
specifically recognizes an inherent right of collective self-defense.'* To give mean- 
ing to this provision, it is necessary to ascribe, in principle, a juridical status to 
entities larger than the nation-state for purposes of self-defense claims. 

Some publicists, such as Professor Hans Kelsen and Professor Julius Stone, 
reject the doctrine of collective self-defense on the basis that only a nation-state 
which, itself, is attacked may invoke the right of self-defense.’ The assertions of 





160. See M. McDougal & F. Feliciano, supra note 65, at 241. 

161. See Mallison, supra note 139, at 356. 

162. Letter from President Reagan to the Speaker of the House of Representatives (October 25, 1983) 
(informing the Congress of the Grenada mission). 

163. Id. 

164. U.N. Charter art. 51. 

165. Compare M. McDougal & F. Feliciano, supra note 65, at 244-53 with Kelsen, Collective Security 

Under International Law, 1956 U.S. Naval War C. Int’! L. Stud. 61 and J. Stone, Legal Controls of 

International Conflict 245 (1954). 
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Professor Kelsen that, self-defense ‘‘is a right of the attacked or threatened . . . 
state, and of no other . . . state,”” and of Professor Stone, who writes, ‘‘under general 
international law, a State has no right of self-defence in respect of an armed attack 
upon a third State,’ appear to contravene chapter VIII of the United Nations 
Charter, which expressly recognizes regional security organizations and arrange- 
ments.'” Additionally, and more importantly, such views ignore those basic provi- 
sions of the charter which deal with the power of the Security Council to respond to 
threats to international peace and security. For example, article 39 provides: ‘“The 
Security Council shall determine the existence of any threat to the peace, breach of 
the peace, or act of aggression and shall make recommendations, or decide what 
measures shall be taken in accordance with articles 41 and 42, to maintain or 
restore international peace and security.’ 


Article 42, which prescribes measures involving the collective use of force, 
adds: 


Should the Security Council consider that measures provided for in 
Article 41 [which addresses measures not involving the use of force] would be 
inadequate or have proved to be inadequate, it may take such action by air, 
sea, or land forces as may be necessary to maintain or restore international 
peace and security. Such action may include demonstrations, blockade, and 
other operations by air, sea, or land forces of Members of the United 
Nations.'"® 


In furtherance of such action, article 43 provides in pertinent part: 


All Members of the United Nations in order to contribute to the 
maintenance of international peace and security, undertake to make available 
to the Security Council, on its call and in accordance with a special agreement 
or agreements, armed forces, assistance, and facilities . . . necessary for the 
purpose of maintaining international peace and security.'” 


Finally, and most importantly, in examining the instant case, article 52(1) 
provides in pertinent part: 


Nothing in the present Charter precludes the existence of regional 
arrangements or agencies for dealing with such matters relating to the 
maintenance of international peace and security as are appropriate for 
regional action, provided that such arrangements or agencies and their 





166. Kelsen, supra note 165; J. Stone, supra note 165. 

167. See U.N. Charter arts. 52-54; Mallison, supra note 139, at 366. 
168. U.N. Charter art. 39. 

169. Id. art 42. 

170. Id. art 43. 
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activities are consistent with the Purposes and Principles of the United 
Nations.'” 


The 1965 intervention in the Dominican Republic by the Organization of American 
States (hereinafter OAS) provides a classic example of modern peacekeeping 
activities by a regional international body. 

In May 1961, the dictator of the Dominican Republic was assassinated. 
Coups and counter-coups followed for more than a year, until finally the Govern- 
ment was controlled in December 1963 by a three-man civilian junta headed by J. 
Donald Reid Cabrai.'” This Government did not have a popular mandate, and its 
dealings with the unsatisfactory economic situation in the country was cause for 
further political strain. A loose coalition of the Dominican Revolutionary Party 
staged a revolt in April 1965, occupying a large part of the capital city of Santo 
Domingo.'” 

The next day marked the end of the Reid Cabral Government.'™ Rebels 
seized the national palace and named a provisional president.’ Civilians loyal to 
the revolutionaries were issued arms, and disorder spread rapidly. Military forces 
loyal to Cabral counterattacked,'” and intervention by U.S. diplomatic personnel in 
an attempt to negotiate a ceasefire was unsuccessful.'” 

By the end of April, there was a complete breakdown of law and order. 
There was indiscriminate shooting throughout the capital, and the police were 
unable to control armed mobs which were terrorizing the city, firing on homes and 
other buildings, including the United States Embassy.'” Ambassador Adlai Steven- 
son, in a United Nations Security Council meeting on May 3, 1965, described the 
situation in these terms: 


In the absence of any governmental authority Dominican law enforce- 
ment and military officials informed our Embassy that the situation was 
completely out of control, that the police and the Government could no longer 
give any guarantee concerning the safety of Americans or of any foreign 
nationals and that only an immediate landing of United States forces could 





171. Id. art 52(1). 

172. The United Nations in Action: Ten Cases from United Nations Practice 354 (L. Sohn ed. 1968) 
(hereinafter cited as L. Sohn]. 

173. Id. See Meeker, The Dominican Situation in the Perspective of International Law, 53 Dep’t St. Bull. 
60, 61 (1965). 

174. See Meeker, supra note 173, at 61. 

175. Id. 

176. See L. Sohn, supra note 172, at 357-61. 

177. Id. 
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safeguard and protect the lives of thousands of Americans and thousands of 
citizens of some thirty other countries.” 


Responding to these facts and an OAS request for assistance, President 
Johnson sent 400 U.S. Marines (eventually American forces numbered more than 
20,000) into the Dominican Republic, submitted the matter to the Council of the 
OAS, and notified the United Nations." The OAS responded by requesting its 
member states to form an Inter-American force for operation as a peacekeeper in 
the Republic.” Six countries contributed troops, and, in May 1965, a general from 
the Brazilian Army took command of the combined force. A provisional govern- 
ment was set up in September 1965, and general elections were held in June 1966. 
The withdrawal of the Inter-American force began in July 1966 and was completed 
by September of that year.” 

The United Nations Security Council heatedly debated the legality of the 
OAS force in the Dominican Republic. Soviet and Cuban representatives character- 
ized the action as an illegal enforcement action, prohibited by article 53 of the 
United Nations Charter, because it was without authorization from the Security 
Council.'* This position, however, was not concurred in by the majority of the 
Security Council members. In fact, it was generally agreed that the collective forces 
were in the Dominican Republic to assist in a ‘‘pacific settlement under article 52”’ 
and not as part of an enforcement action under article 53.'” 

The intervention in Grenada was similarly focused on restoring peace and 
good order and thus did not constitute an enforcement action under article 53 of the 
charter.” This position is reinforced by the ICJ, which, in addressing the issue of 
what is or is not an ‘‘enforcement action,” held that peacekeeping actions not 
directed against a state but undertaken with the permission of the state affected are 
not ‘‘enforcement actions,” a result concurred in by noted observers of the 
United Nations.” 

On a regional level, the OAS Charter" broadly prohibits intervention; 





180. Id. 
181. See Meeker, supra note 173, at 61-62; L. Sohn, supra note 172, at 354. 
182. See L. Sohn, supra note 172, at 369. 
183. See Meeker, supra note 173, at 63. 
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185. See id. at 355-57, 365-68. 
186. See L. Goodrich, supra note 71, at 366-67. 
187. See Moore, supra note 29, at 155. 
188. Certain Expenses of the United Nations, 1962 I.C.J. 151 (Advisory Opinion of July 20). 
189. See, e.g., L. Goodrich, supra note 71, at 366-67. 
190. Charter of the Organization of American States, Apr. 30, 1948, 2 U.S.T. 2394, T.I.A.S. No. 2361, 119 
U.N.TS. 3 (amended Feb. 27, 1967, 21 U.S.T. 607, T.I.A.S. No. 6847). 
191. Id. Article 15 states: 
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however, articles 22 and 28 suggest that, if existing treaties in force at the time of 
the intervention permit such action, then the action is not prohibited by the OAS 
Charter, especially if the intervention is undertaken for the maintenance of peace 
and security in accordance with the United Nations Charter.” As previously noted, 
the use of a regional peacekeeping force is consistent with the principles of the 
United Nations articulated in articles 51 and 52 of that organization’s charter. 
Since the Grenada intervention was permissible under the OECS Treaty then in 
force, it was not prohibited by the OAS Charter. 





whatever, in the internal or external affairs of any other state. The foregoing principle 
prohibits not only armed force but also any other form of interference or attempted threat 
against the personality of the State or against its political, economic and cultural elements. 
Article 17 of the Charter states in pertinent part: ‘“The territory of a State is inviolable; it may not 
be the object, even temporarily, of military occupation or of other measures of force taken by 
another State, directly or indirectly, on any grounds whatever.” Article 18 states: ‘“The American 
states bind themselves in their international relations not to have recourse to the use of force, 
except in the case of self-defense in accordance with existing treaties or in fulfillment thereof.” 
192. Id. Article 22 states: ‘‘Measures adopted for the maintenance of peace and security in accordance 
with existing treaties do not constitute a violation of the principles set forth in Articles 18 and 20.” 
Article 28 provides: 
If the inviolability or the integrity of the territory or the sovereignty or political independence 
of any American State should be affected by an armed attack or by an act of aggression that is 
not an armed attack, or by an extracontinental conflict, or by a conflict between two or more 
American States, or by any other act or situation that might endanger the peace of America, 
the American States, in furtherance of the prin-iples of continental solidarity or collective self 
defense, shall apply the measures and procedures established in the special treaties on the 
subject. 
Article 137 states: ‘‘None of the provisions of this Charter shall be construed as impairing the rights 
and obligations of the member states under the Charter of the United Nations.” 
Although the English text uses the phrase ‘‘existing treaties,” implying treaties, existing at the 
time of the formation of the OAS, this is not in accordance with the drafting history of the Charter 
or the Spanish, Portuguese or French texts, all of which translate the phrase as ‘‘treaties in force’’ 
rather than ‘‘existing treaties.”” See Moore, supra note 29, at 158. 
The OAS Charter must also be read in conjunction with the Inter-American Treaty of Reciprocal 
Assistance of 1947 (the Rio Treaty), 62 Stat. 1681, T.I.A.S. No. 1838, reprinted in 43 Am. J. Int’] L. 
Supp. 53 (1949) to which the U.S. is a party. 

The Rio Treaty was designed ‘‘to assure peace, through adequate means, to provide 
for effective reciprocal assistance to meet armed attacks against any American state, and... 
to deal with threats of aggression against any of them.’’ It provides for collective action, not 
only in case of an armed attack (covered in Article 3), but also ‘‘if the inviolability or the 
integrity of the territory or the ignty or political independence of any American State 
should be affected by an aggression which is not an armed attack or by an extra-continental or 
intra-continental conflict, or by any other fact or situation that might endanger the peace of 
America. . .’’ (Article 6). 

Committee on Grenada, supra note 1, at 359. Although the U.S. did not consult with all other state 
parties to the OAS, the Rio Treaty clearly permits armed intervention by member states in self- 
defense without requiring them to wait for an armed attack against their nation. 
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In this connection, critics of the intervention have suggested that the OECS 
was not permitted to request outside assistance.'* In support of this contention, 
three reasons are asserted: First, the US. is not a party to the OECS Treaty; second, 
no “‘external’’ aggressor existed (as, some argue, is required by the OECS Treaty as 
a predicate for collective self-defense measures); and, third, the Government of 
Grenada would not have assented to this interference in its affairs, and the OECS 
Treaty requires unanimous decisions in this regard. 

The absence of a specific provision in the OECS Treaty to collectively 
request outside assistance in security matters does not legally preclude the organi- 
zation from doing so. The ‘‘inherent right’’ of self-defense includes the right to 
request assistance from third parties. Given the minimal internal forces available to 
the OECS members to defend themselves, a rule not permitting them to ask for 
outside assistance could have the effect of rendering them unable to protect 
themselves from an attack from without, as specifically mentioned in the OECS 
Treaty, or from within.'* 

The only apparent figure of governmental authority in Grenada specifically 
asked the OECS and the U.S. for assistance in reestablishing internal peace and 
security. The intervention may therefore be considered the use of armed force on 
behalf of, and with the assent of, a member of the OECS, rather than against that 
member. The Governor General’s request and later ratification should also satisfy 
the requirement of unanimity for OECS action. Given the emergency circum- 
stances then existing in Grenada, OECS-U.S. action, based on the Governor 
General’s request, appears totally consistent with the principles and purposes of the 
United Nations as well as the OAS Treaty. Moreover, regarding the Governor 
General’s request, it is not necessary to overstate the facts in order to suggest that 
the situation in Grenada was the result of external forces: the Maurice Bishop 
Government was trying to reach a reconciliation with the United States; the Soviet 
Union and Cuba had a significant investment of money and resources in Grenada, 
which might have been lost had Prime Minister Bishop pursued his conciliatory 
initiatives; and the RMC, although publicly scolded by Fidel Castro for killing 
Prime Minister Bishop, was vigorously supported by armed Cubans. In fact, the 
Cubans provided most of the armed resistance, while the Grenadians generally 
welcomed the intervention. Additionally, the RMC had plans to draw even closer 
ties to Cuba and the Soviet bloc. While the external threat did not take the form of a 
Soviet or Cuban military invasion, the Cubans, with Soviet backing, were in 
Grenada in force and contributed to, if not provoked, the deteriorating situation. 
The OECS Treaty specifically addresses this type of threat in providing for 





193. Joyce, Reflections on the Lawfulness of Invasion, 78 Am. J. Int’] L. 131, 136 (1984). 
194. OECS Treaty, supra note 7, art. 8. See Statement, supra note 21 (indicating U.S. Government 
position that the required unanimity under this provision was met). 
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collective security measures in cases where external forces are operating with 
internal or national elements.'* 


Finally, the OECS Treaty provides that the purposes and functions of the 
organization include, in addition to the enumerated functions such as mutual 
defense and security: ‘‘Such other activities calculated to further the purposes of 
the Organization as the Member States may from time to time decide.’”* The 
decision to request assistance from the U.S. in this matter was made under article 6 
by the ‘‘Heads of Government of Member States,”’ which is ‘‘the supreme policy- 
making institution’ of the OECS,’” and therefore superior ic the Defense and 
Security Committee mentioned in article 8.'* Given the plenary authority pre- 
scribed in article 6, the Heads of Government of Member States collectively must be 
recognized as the most authoritative interpreter of the OECS Treaty. This body 
found no impediment in the treaty to its joint effort. To the contrary, it considered 
its request for military assistance fully consonant with the principles and purposes 
of the organization and the best interests of all member states. 


IV. CoNcLUSION 


The OECS-initiated intervention in Grenada by U.S. and regional armed 
forces was permissible under international law. Article 2(4) of the United Nations 
Charter, which prohibits aggression, does not preclude the use of armed force for 
purposes enumerated in, or otherwise consistent with, the United Nations Charter, 
including article 51. Intervention for humanitarian purposes, such as the Grenada 
operation, comports with articles 2(4) and 51, whether such action is based on 
protection of the intervening state’s nationals or general principles of humanitarian 
assistance. Also, U.S. intervention in Grenada was completely in accord with the 
peacekeeping provisions of article 52 of the United Nations Charter, articles 22 and 
28 of the OAS Charter, and articles 3, 4, 6, and 8 of the OECS Treaty. From all 
accounts, the United States Government reasonably perceived a threat to the safety 
of U.S. nationals in Grenada. Law and order had broken down, and the civilian 
populace was being terrorized by an armed group that publicly stated that it had no 
intention of functioning as a government. Diplomatic efforts had failed to secure 
the safety of the U.S. nationals or that of the civilian population as a whole. 
Moreover, the Governor General, the only apparent governmental authority in 
Grenada, requested military assistance to restore order and maintain security on an 
interim basis. Accordingly, U.S. military forces intervened as part of a regional 





195. OECS Treaty, supra note 7, art. 8. 
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peacekeeping effort. These bases, without more, justify, under international law, 
the use of military force by the United States in Grenada. Further justification is 
added by the inherent right of self-defense recognized by article 51 of the United 
Nations Charter. 

Given the global implications of Soviet influence and direct Cuban involve- 
ment in the state of anarchy which existed for a time in Grenada, the United States 
might have been justified on this ground alone in intervening as an interim 
measure to ensure the restoration of peace, civil order, and normal governmental 
processes. In this connection, the authors of the ABA report note the following 
national security concerns on the part of the U.S. Government: 


From a strategic perspective, the government was concerned that 
Grenada would be used to launch or assist subversive activities in the Carib- 
bean and Central America. The build-up of weapons, the training and orga- 
nizing of armed forces, the construction of the air field at Port Salines large 
enough to accommodate Soviet transport aircraft, and the likelihood that 
Grenada was being used as a ground-based communications network linked 
with the Soviet satellite system combined to make developments in Grenada a 
cause for United States concern. . ..'” 


A major weakness in the ABA report is that its analytical focus appears 
unnecessarily narrow. The ABA analysis divorces the normative principles of 
international law from the important humanitarian, national, and world- 
community interests they in fact serve to protect, including maintenance of mini- 
mum world order. In sum, the ABA report appears to view international-law rules 
and treaty provisions as ends unto themselves. For example, the above-noted 
national security concerns of the United States elicited the following statement in 
the ABA report: ‘‘For purposes of this report . . . such evidence and the fears it 
substantiates do not bear directly on the legal issues presented.’’™ This statement 
ignores the very essence of the right of self-defense—a right recognized as ‘‘inher- 
ent,”’ and, therefore, incorporated in the United Nations Charter. 

The customary law of self-defense clearly includes the right of a nation to 
respond proactively and protectively to significant threats to its national security. 
Exercise of this right, however, is not absolute. It is circumscribed by the require- 
ments of necessity 2nd proportionality. These are the checks on the use of armed 
force in self-defense, but the checks do not impose a requirement that self-defense 
action be preceded by an armed attack. Victims of aggression need not be knocked 
down before they are permitted to stand up and fight. Such a rule would be 
ludicrous and counterproductive to preserving minimum order in the world, to say 
nothing of human rights and the right of self-determination. 
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The ABA report does not contend that, from the standpoint of protecting its 
national security interests, the U.S. military action in Grenada was either unneces- 
sary or disproportionate. Instead, the focus of the report is elsewhere when it rejects 
U.S. national security concerns as irrelevant to the legal issues presented by the 
American intervention, presumably because the intervention was not undertaken in 
response to an actual armed attack. 

This stance, coupled with an insistance that the OECS action, including 
requesting military assistance from the United States, was ultra vires, because the 
technical procedures of article 8 of the OECS Treaty were not followed, makes little 
sense. After all, the OECS action was taken collectively by the governmental 
authorities of each member nation, and the decisional process used by the OECS 
heads-of-state served to protect the humanitarian and security interests upon which 
the United Nations, OAS, and OECS were founded. In this connection, it must be 
recognized that, unlike U.S. municipal law wherein an individual’s overriding 
constitutional rights might be violated by a failure on the part of governmental 
authorities to follow (sometimes to the letter) certain prescribed procedures, such is 
not necessarily the case when analyzing international-law issues. In the absence of a 
world sovereign, the overriding interest of the world community is that of preserv- 
ing minimum order and protecting basic human rights, something which the OECS 
and U.S. decisionmakers accomplished quickly and effectively. 

For some individuals, the U.S. intervention was an unpleasant reminder of 
the old ‘‘big stick’’ policy toward Latin America, but the facts simply do not warrant 
such a perception. The purpose of the U.S. intervention was humanitarian and 
peacekeeping in nature. The mission itself was of short duration and was warmly 
received by the people of Grenada, who viewed American troops as liberators. The 
mission, in fact, promoted the very cornerstone principles of the United Nations: 
peace and security, human rights, and self-determination of peoples. It is against 
this backdrop of values and principles that, from a juridical standpoint, the U.S. 
intervention in Grenada must be judged and affirmed under international law. 
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Compliance by Federal Facilities with 
State and Local Environmental Regulations 


Commander Charles W. Tucker, JAGC, USN 


This article traces the development through congressional, executive, 
and judicial action of the statutory waivers of Federal supremacy which 
subject Federal facilities to compliance with State and local environmental 
regulations. The article concludes with an examination of recent attempts 
by State and local authorities to tax Federal facilities to help defray the 
costs of pollution-control programs. 


I. INTRODUCTION 


Federal facilities have always been immune from State and local regulation 
under the supremacy clause of the Constitution.' As Justice Marshall wrote in 1819: 
“‘The Constitution and the laws made in pursuance thereof are supreme; that they 
control the constitution and laws of the respective states, and cannot be controlled 
by them. . .’” is a seminal principle of our law. From this principle comes the 
corollary that: ‘‘[T]he very essence of supremacy [is] to remove all obstacles to its 
action within its own sphere, and so to modify every power vested in subordinate 
government, as to exempt its own operations from their own influence.’ This 
corollary, which derives from the supremacy clause, is further exemplified by the 
plenary powers clause of the Constitution, which gives Congress exclusive legisla- 
tive authority over Federal enclaves purchased with the consent of a State.‘ The 





*Commander Charles W. Tucker is currently assigned as the Head, Environmental 
Law Branch, International Law Division, Office of the Judge Advocate General. He 
received his B.A. degree from Williams College in 1967, his J.D. degree from the 
University of Denver in 1974, and his LL.M. degree from the University of Virginia 
in 1984. He is presently a member of the Colorado, Massachusetts, and Rhode 
Island bars. The author gratefully acknowledges the contributions of Richard 
Eddy. 
1. U.S. Const. art. VI, cl. 2. 
2. McCullough v. Maryland, 17 U.S. (4 Wheat.) 579, 606 (1819). 
3. Id. at 606-07. 
4. U.S. Const. art. I, § 8, cl. 17. 
To exercise exclusive Legislation in all Cases whatsoever, over such District (not exceeding ten 
Miles square) as may, by Cession of particular States, and the Acceptance of Congress, 
become the Seat of the Government of the United States, and to exercise like Authority over 
all Places purchased by the Consent of the Legislature of the State in which the Same shall be, 
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effect of these constitutional provisions is that: ‘“The activities of the Federal 
Government are free from regulation by any state.’”* 

During the 1970’s, the question of Federal supremacy in the area of 
environmental regulation arose. As the environmental era dawned, Congress 
quickly moved to set the standard for the Federal Government’s conduct in 
environmental matters. The National Environmental Policy Act of 1969 (hereinaf- 
ter NEPA) established broad national policy and directed all agencies of the 
Federal Government to take specified measures to further that policy.’ Coupled 
with this policy was congressional recognition of the fact that, while environmental 
protection and problems of pollution-control were often national in scope, State and 
local governments were better positioned theoretically to administer the protective 
regimes at the level where specific protections and controls would be applied. 

Problems arose, however, when Congress attempted to require Federal 
facilities to comply with not only Federal, but also State and local, requirements for 
the abatement and control of pollution. Although Congress may have intended 
compliance with all aspects of State pollution control programs, the operators of 
Federal facilities agreed only to comply with substantive standards and limitations, 
and balked at subjecting themselves to State and local procedural requirements. 

This article examines the present posture of the waivers of Federal suprem- 
acy for pollution-control purposes as they have evolved through congressional, 
executive, and judicial action. This article then discusses a new chapter in the 
continuing controversy—State attempts to ‘‘tax’’ Federal facilities to help defray 
the costs of pollution-control programs. 


II. HisTORY OF FEDERAL FACILITY COMPLIANCE 


Prior to 1970, the Clean Air Act declared that Federal installations shall, to 
the extent practicable and consistent with the interests of the United States, 
cooperate with Federal and State air pollution-control authorities.’ Experience 
showed, however, that instead of exercising leadership in controlling or eliminating 
air pollution, Federal agencies generally ignored their pollution-abatement 
responsibilities. 

Congress responded in 1970 by amending the Clean Air Act, to mandate 
Federal facility compliance ‘‘with Federal, State, interstate, and local requirements 
respecting control and abatement of air pollution to the same extent that any 
person is subject to such requirements.’ In 1972, a comparable provision was 





for the Erection of Forts, Magazines, Arsenals, dock-Yards, and other needful Buildings .. .. 
Id. 
5. Mayo v. United States, 319 U.S. 441, 445 (1943). 
6. Pub. L. No. 90-190, § 101, 83 Stat. 852 (1970) (current version at 42 U.S.C. § 4331 (1982). 
7. Pub. L. No. 90-148, § 111, 81 Stat. 485, 499 (1967) (current version at 42 U.S.C. § 7418 (1982)). 
8. Pub. L. No. 91-604, § 4(a), 84 Stat. 1676, 1678 (1970) (current version at 42 U.S.C. § 7418 (1982)). 
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added to the Federal Water Pollution Control Act’ (hereinafter the Clean Water Act). 
The amendment to the Clean Water Act was identical to the Clean Air Act 
amendment, except for the addition of language authorizing ‘‘the payment of 
reasonable service charges.’’'° Both Acts contained language authorizing the Presi- 
dent to exempt certain Federal facilities or point sources from compliance with 
State and local pollution-control requiremenis."" 

The enactment of these provisions made it clear that the era was past in 
which Federal facilities need merely ‘‘cooperate’’ with State and local officials. 
There was no longer any question that Federal installations had to comply with 
established pollution-control and abatement measures. 

On a parallel course, shortly after the passage of NEPA, President Nixon 
issued Executive Order 11507,'? claiming Federal Government leadership in the 
nationwide effort to protect and enhance the quality of air and water resources. 
Three years later, that order was superseded by Executive Order 11752,'* which 
extended Federal pollution-control protection to land resources, and called for 
“‘compliance by Federal facilities with Federal, State, interstate and local substan- 
tive standards and substantive limitations, on air, water and land pollutants to the 
same extent that any person is subject to such standards and limitations. . ..’”’* The 
order explicitly stated, citing the Federal supremacy clause, that it was ‘‘not 
intended, nor should it be interpreted, to require Federal facilities to comply with 
State or local administrative procedures with respect to pollution abatement and 
control.’”'® The schemes embodied in both the Clean Air Act and the Clean Water 
Act called for State involvement in the development of substantive pollution-control 
standards, and State enforcement efforts, thereby setting the stage for a clash 
between Federal facilities and pollution-control efforts by States. 


A. Hancock v. Train 


In 1972, Kentucky prepared its State implementation plan pursuant to the 
Clean Air Act and submitted it to the Environmental Protection Agency (hereinaf- 
ter EPA). The plan prohibited any person from constructing, modifying, using, 
operating, or maintaining an air pollution source, ‘‘unless a permit therefor has 
been issued by the Commission and is currently in effect.’’"° 





9. Pub. L. No. 92-500, § 2, 86 Stat. 816 (1972) (current version at 33 U.S.C. § 1251 (1982)). 
10. Pub. L. No. 92-500, § 2, 86 Stat. 816, 875 (1972) (current version at 33 U.S.C. § 1323(a) (1982)). 
11. See supra notes 8 & 10. 
12. Exec. Order No. 11,507, 3 C.F.R. 889 (1970). 
13. Exec. Order No. 11,752, § 1,3 C.F.R. 828 (1973), reprinted in 42 U.S.C.A. § 4331 at 549 (West 1977). 
14. Id. 
15. Id. 
16. Ky. Air Pollution Control Comm. Regs. No. AP-1, § 5(1)(1972), quoted in Hancock v. Train, 426 U.S. 
167, 173-74 (1976). 
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After the EPA approved the State’s plan, officials from the Kentucky Air 
Pollution Control Commission wrote to various Federal facilities in the State 
requesting that they apply for, and obtain, permits as provided in the plan. In 
response, the facilities offered to provide the information and data requested in the 
permit application form, but declined to file for an operating permit on the ground 
that they were federally owned and operated. The Regional EPA Administrator 
declared: ‘‘Federal agencies are [not] required to apply for state operating 
permits. . . .[OJur aim is to encourage Federal agencies to provide states with all the 
information required to assess compliance of pollution sources with standards, 
emission and discharge limitations. . ..’’ 

Kentucky filed suit seeking declaratory and injunctive relief requiring the 
Federal facilities to secure operating permits. The District Court for the Western 
District of Kentucky dismissed the complaint.'* The Court of Appeals for the Sixth 
Circuit affirmed.’ The Supreme Court granted certiorari” because of a conflict 
between the fifth and sixth circuit courts, the latter having concluded that section 
118 of the Clean Air Act required Federal facilities to secure a State operating 
permit and to comply with State ‘‘enforcement mechanisms.” 

In Hancock v. Train,” the Supreme Court—relying on the principle of 
Federal supremacy shielding Federal installations from regulation by the States — 
stated that: ‘‘[AJn authorization of state regulation is found only when and to the 
extent there is ‘a clear congressional mandate,’ ‘specific congressional action,’ that 
makes this authorization of state regulation ‘clear and unambiguous.’’’* The 
Court then analyzed section 118 of the Clean Air Act and its legislative history in 
detail. The statute referred only to ‘‘requirements’’ without mentioning adminis- 
trative procedures. Moreover, the statute did not require that Federal installations 
comply with all Federal, State, and local requirements to the same extent as any 
other person, or even with all requirements of the applicable State implementation 
plan. Requiring Federal agencies to obtain permits would arguably give the States 
undue control over Federal installations, since the permit system did more than 
simply regulate the amount of pollutants. Under the permit system, the State could 
forbid an installation without a permit from operating even if the installation 
complied with the State’s pollution standards. The Court concluded that: ‘“The 





17. Quoted in 426 U.S. 175. 

18. Kentucky ex rel. Hancock v. Ruckelshaus, 362 F. Supp. 360 (W.D. Ky. 1973), aff'd sub nom. Hancock 
v. Train, 426 U.S. 167 (1976). 

19, 497 F.2d 1172 (th Cir. 1974). 

20. 420 U.S. 971 (1975). 

21. Alabama v. Seeber, 502 F.2d 1238 (Sth Cir. 1974). 

22. 426 U.S. 167 (1976). 

23. Id. at 179 (quoting in order Kern-Limerick, Inc. v. Scurlock, 347 U.S. 110, 122 (1954); Paul v. United 

States, 371 U.S. 245, 263 (1963); and California ex rel. State Water Resources Control Bd. v. EPA, 

511 F.2d 963, 968 (9th Cir. 1975), rev’d on other grounds, 426 U.S. 200 (1976). 








NAVAL LAW REVIEW e XXXV 


Clean Air Act, as amended, does not expressly provide for a permit system as part of 
a State’s implementation plan.’’* 

The Court did, however, find that Federal agencies had to meet the substan- 
tive provisions of the Clean Air Act.* More specifically, the Court found the 
requisite congressional intent to ‘‘treat emission standards and compliance sched- 
ules . . . differently from administrative and enforcement methods and devices.” 

The Court concluded that, in light of ‘‘undoubted Congressional aware- 
ness” of the requirement for clear language to subject Federal entities to State 
authority, ‘‘the Clean Air Act does not satisfy the traditional requirement that such 
intention be evinced with satisfactory clarity.’’”” The Court then invited Congress to 
amend the Act, if it so desired, to make that intent ‘‘manifest.’’” 

The Clean Water Act’s companion case to Hancock was EPA v. California 
ex rel. State Water Resources Control Board (hereinafter EPA v. California).” The 
issue which arose in that case was whether Federal installations need apply for, and 
obtain, State permits to discharge water pollutants under the Clean Water Act.” 
The Supreme Court concluded that the Act did not subject Federal facilities to 
State water pollution-permit requirements with the ‘‘requisite degree of clarity.’”*' 
The Court again invited Congress to ‘‘make its intention manifest” if it so 
desired.” 


B. Congressional Response 


Congress was considering an amendment to the Solid Waste Disposal Act, 
commonly referred to as the Resource Conservation and Recovery Act of 1976,* 
when Hancock and EPA v. California were handed down, and quickly acted to 
manifest its intent. In doing so, Congress rejected the recommendation of the 
Administrative Conference of the United States that: ‘‘[A] single federal agency 
(EPA) be delegated exclusive authority to develop and administer procedures to 
ensure compliance by federal facilities with non-federal environmental quality 
standards.’’™ Instead, Congress adopted explicit language declaring that all Fed- 
eral facilities involved in solid waste management or disposal, or whose activity may 





Id. at 185. 

Td. at 181. 

Id. at 185-186. 

Id, at 198. 

Id. 

426 U.S. 200 (1976). 

See supra note 10. 

426 U.S. at 227. 

Id. at 228. 

Pub. L. No. 94-580, § 2, 90 Stat. 2796 (1976) (current version at 42 U.S.C. §§ 6901-6987 (1982)). 
. See H.R. Rep. No. 94-1491, 94th Cong., 2d Sess. 46-50, reprinted in 1976 U.S. Code Cong. & Ad. 
News 6284-89. 
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result in the disposal or management of solid or hazardous waste ‘‘shall be subject 
to, and comply with, all Federal, State, interstate, and local requirements, both 
substantive and procedural . . . in the same manner, and to the same extent, as any 
person is subject to such requirements, including the payment of reasonable service 
charges.”’* Allowance was made for the President to ‘‘exempt any solid waste 
management facility . . . in the executive branch from compliance with such a 
requirement if he determines it to be in the paramount interest of the United States 
to do so. . .,”* subject to certain statutory limitations.” 

Congress used similar language when it accepted the Supreme Court’s 
invitation and amended the Clean Air Act in 1977. With language that could hardly 
be called ambiguous, section 118 of the Clean Air Act was amended to provide that 
Federal facilities ‘‘shall be subject to, and comply with, all Federal, State, inter- 
state, and local requirements, administrative authority, and process and sanctions 
respecting the control and abatement of air pollution in the same manner, and to 
the same extent as any nongovernmental entity.’’* This compliance extends to 
‘‘any requirement whether substantive or procedural (including any recordkeeping 
or reporting requirement, any requirement respecting permits and any other 
requirement whatsoever).’”® These amendments also contained a clear and une- 
quivocal waiver of sovereign immunity subjecting Federal agencies and officials to 
‘fany process and sanction, whether enforced in Federal, State or local courts or in 
any other manner.’ The accompanying House report explained: 


The applicable sanctions are to be the same for Federal facilities and 
personnel as for privately owned pollution sources and for the owners or 
operators therof. This means that Federal facilities and agencies may be 
subject to injunctive relief (and criminal or civil contempt citations to enforce 
any such injunction), to civil or criminal penalties and to delayed compliance 
penalties.” 





35. 42 U.S.C. § 6961 (1982). 

36. Id. 

37. Id. The limitations on Presidential exemption authority included: 
No such exemption shall be granted due to lack of appropriation unless the President shall 
have specifically requested such appropriation as a part of the budgetary process and the 
Congress shall have failed to make available such requested appropriation. Any exemption 
shall be for a period not in excess of one year, but additional exemptions may be granted for 
periods not to exceed one year upon the President’s making a new determination. The 
President shall report each January to the Congress all exemptions from the requirements of 
this section granted during the preceding calendar year, together with his reason for granting 
each such exemption. 

Id. 

38. Pub. L. No. 95-95, § 116, 91 Stat. 711 (1977) (current version at 42 U.S.C. § 7418(a) (1982). 

39. Id. 

40. Id. 

41. H.R. Rep. No. 294, 95th Cong., Ist Sess. 137 (1977). The Act specifically provides that the quoted 
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The 1977 amendments to section 118 of the Clean Air Act did not disturb 
the provision which authorized the President to exempt Federal emission sources 
from compliance ‘‘if he determines it to be in the paramount interest of the United 
States.’ No such exemption, however, may be granted under section 118 due to 
lack of appropriation unless Congress has failed to honor a Presidential request for 
such appropriation. Moreover, any such Presidential exemption shall not exceed 
one year, although one-year extensions may be granted following new Presidential 
determinations of necessity.“ In addition, the President may exempt from compli- 
ance, in three-year periods, any weaponry, equipment, aircraft, vehicles, or other 
classes of property which are ‘‘uniquely military’’ in nature.“ 

Just as Congress amended the Clean Air Act, it amended the Clean Water 
Act to subject Federal facilities to State procedural requirements. Section 313 of 
the Clean Water Act contains language similar to section 118 of the Clean Air Act 
explicitly subjecting Federal facilities to mandatory compliance with State and 
local requirements on water pollution, subject to the President’s exemption author- 
ity.© The only variations from the Clean Air Act involve the Clean Water Act’s 
provisions on venue and limitations on civil penalties. Specifically, proceedings 
against a Federal official may be removed to Federal district court under the Clean 
Water Act and civil penalties to which the United States may be liable under that 
Act are limited to those ‘‘arising under Federal law or imposed by a State or local 
court to enforce an order or the process of such court.’’” This language apparently 
limits State civil penalties to only those necessary to enforce a contempt violation. 
The likelihood, then, that a Federal entity would be subject to orders or process of a 
State or local court is certainly remote, since State actions against a Federal entity 
would almost certainly be removed to Federal district court. 





language shall apply ‘‘notwithstanding any immunity of such agencies, officers, agents, or employ- 
ees under any law or rule of law’’ (42 U.S.C. § 7418 (1982)), although it goes on to say that no 
Federal official shall be personally liable for any civil penalty for which he is not otherwise liable. 
. Pub. L. No. 95-95, § 116, 91 Stat. 711 (1977) (current version at 42 U.S.C. § 7418(b) (1982)). 
Id. 
. Id. The Committee Report noted that: 
Certain activities of the armed services and certain equipment designed specifically for 
military purposes are not susceptible to air quality controls developed with nonmilitary 
activities in mind. For example, combat readiness of the Armed Forces could be inhibited if 
States were permitted to set emissions limitations for combat vehicles, aircraft, or ships. This 
provision permits the President to determine those uniquely military functions and types of 
equipment which should, in the interest of the country, be exempt from State air quality 
regulations. Military property and activities which have similar civilian counterparts should 
not be — and under this provision, are not — made free from State regulation. 
3 Senate Comm. on Environment and Public Works, 95th Cong., Ist Sess., Legislative History of the 
Clean Air Act Amendment of 1977, at 58 (Comm. Print 1978). 
45. Pub. L. No. 95-217, §§ 60, 61(a), 91 Stat. 1597, 1598 (1977) (current version at 33 U.S.C. § 1323 
(1982). 
46. Id. 
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III. JuDICIAL REVIEW OF WAIVERS OF SOVEREIGN IMMUNITY 


Although the waivers of sovereign immunity in the Clean Air and Clean 
Water Acts appear clear and unequivocal, careful scrutiny of similar statutes in 
recent years has exposed limitations on such waivers. Two recent cases,” discussed 
below, have held that Federal agencies need not comply with procedural require- 
ments pertaining to ‘‘State standards for . . . environmental protection’’ as 
enunciated in section 505 of the Federal Land Policy and Management Act of 
1976* (hereinafter the Land Policy Act). 

In Columbia Basin Land Protection Association v. Schlesinger,” an associa- 
tion of farmers sought to enjoin the Bonneville Power Administration (BPA) of the 
Interior Department from constructing a 500-kilovolt power transmission line 
across their lands. One question on appeal was whether the BPA had to comply with 
standards of the Washington State Energy Facility Siting Act” (hereinafter the 
State Siting Act) and the Franklin County Comprehensive Plan, and receive a 
certificate from the State Governor. The State of Washington and Franklin County, 
intervenors in the suit, argued that the Land Policy Act right-of-way permit, issued 
by the Bureau of Land Management, obligated the BPA to comply with the State 
Siting Act and with the county’s land-use regulations. They also contended that the 
BPA had to go through the State regulatory process and receive a certificate from 
the governor.” 

The right-of-way permit was, by its terms, subject to the ‘‘provisions, 
limitations and conditions of Title V’’ of the Land Policy Act, and did not add any 
requirements of its own.” Accordingly, the case turned upon the court’s interpreta- 
tion of section 505 of the Land Policy Act which states: ‘‘Each right-of-way shall 
contain—(a) terms and conditions which will . . . (iv) require compliance with State 
standards for public health and safety, environmental protection, and siting, con- 
struction, operation, and maintenance of or for rights-of-way for similar purposes if 
those standards are more stringent than applicable Federal standards.’’® 

The Court of Appeals for the Ninth Circuit analyzed the meaning of the 
phrase ‘‘compliance with State standards.’’* Using the principles enunciated by 
the Supreme Court in Hancock and EPA v. California, the court found the manifest 





47. Citizens & Landowners Against the Miles City/New Underwood Powerline v. Secretary of Energy, 
683 F.2d 1171 (8th Cir. 1982); Columbia Basin Land Protection Ass’n v. Schlesinger, 643 F.2d 585 
(9th Cir. 1981). 

48. Pub. L. No. 94-579, § 505, 90 Stat. 2744, 2780 (1976) (current version at 43 U.S.C. § 1765 (1982)). 

49. See supra note 47. 

50. Wash. Rev. Code §§ 80.50.010-.902 (1974). 

51. 643 F.2d at 602. 

52. Id. 

53. Pub. L. No. 94-579, § 505, 90 Stat. 2744, 2780 (1976) (current version at 43 U.S.C. § 1765 (1982). 

. Id. 
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congressional intent requiring Federal agencies to meet the State’s substantive 
standards for projects under the Land Policy Act. The court, however, did not 
require BPA to go through the State certification process since that would imply 
that: 


[Thhe state could deny the application, which would give them a veto 
power over the federal project. This clearly cannot be the meaning that 
Congress intended. Much stronger language would be needed for us to 
conclude that Congress was delegating so much power from the federal 
government to the states. Congress would not delegate such an important 
function as the decision of whether and where to distribute electric power 
from federal facilities to total state control in such a brief statement.* 


The court did hold, however, that the BPA was required to submit to the 
State the information needed to determine if there had been compliance with 
substantive standards of the State Siting Act.* The court further found that the 
absence of any reference to ‘‘local requirements” in the statute precluded any 
necessity to comply with the local land-use plan.” 

The Court of Appeals for the Eight Circuit confronted a similar problem in 
Citizens and Landowners Against the Miles City/New Underwood Powerline v. 
Secretary of Energy.” This case involved a suit to enjoin construction of an 
electrical transmission facility in South Dakota. Citing the requirements of section 
505 of the Land Policy Act® and section 103 of the Department of Energy 
Organization Act® (hereinafter the Energy Act), the State of South Dakota inter- 
vened protesting the Western Area Power Administration’s (WAPA) failure to obtain 
a State siting permit. The court, in concert with Hancock, EPA v. California, and 
Columbia Basin, found that: ‘‘Section 505 of the Land Policy Act, and Section 103 
of the Energy Act do not evince the necessary congressional intent to delegate to 
the states such extensive power over whether or where to distribute electrical power 
from federal facilities.’ Quoting from Hancock, the court rejected the State’s 
argument that compliance with the substantive standards of State law required the 
application for a permit.” The court concluded that, if it allowed the State to 
require WAPA to obtain a State permit, because of the structure of its siting law, 
any State adopting a similar scheme could require Federal agencies to comply with 





55. 643 F.2d at 605. 
56. Id. 
57. Jd. at 606. 


_ 58. See supra note 47. 


59. See supra note 53. 

60. Pub. L. No. 95-91, § 103, 91 Stat. 569 (1977) (current version at 42 U.S.C. § 7113 (1982)). 
61. 683 F.2d at 1182. 

62. Id. (quoting Hancock v. Train, 426 U.S. 167, 180-81 (1976)). 
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substantive and procedural provisions of its laws when Congress had directed 
compliance with substantive standards.® Such a position would clearly contradict 
the holdings in Hancock and EPA v. California, as well as traditional interpretations 
of the supremacy clause. 

Significantly, both Columbia Basin and Citizens Against Powerline distin- 
guished the Supreme Court holding in California v. United States,® in which the 
Bureau of Reclamation proposed to construct a dam project in the State of 
California as authorized by the Reclamation Act of 1902. Section 8 of that Act 
provides: 


[N]othing in this Act shall be construed as affecting or intended to 
affect or to in any way interfere with the laws of any State, or Territory relating 
to the control, appropriation, use or distribution of water used in 
irrigation,. . .and the Secretary of the Interior, in carrying out the provisions 
of this Act, shall proceed in conformity with such laws.” 


The State granted the permit requested by the Bureau, but attached 
twenty-five conditions that it considered necessary to meet California statutory 
water- appropriation requirements.* The United States sought a declaratory judg- 
ment that the Federal Government could impound whatever unappropriated water 
was necessary for a Federal reclamation project without complying with State law. 
The Supreme Court, analyzing the statutory language and legislative history, 
upheld the permit conditions imposed by California. The Court found the language 
of the statute clear and specific. Congress referred to all State laws, not merely 
standards. Section 8 of the Reclamation Act left no room for doubt as to the intent 
of Congress, and the Court so ruled. 

More recently, the continued efforts of the Federal courts to construe 
Federal waiver provisions narrowly was demonstrated in the case of Florida Depart- 
ment of Environmental Regulations v. Silvex Corp.,” where the State of Florida 
brought suit against the United States Navy for an allegedly negligent release of 
hazardous waste materials. The contents of a 25,000 gallon storage tank of the 
Navy’s co-defendant, Pepper Industries, Inc., were released into the ground at the 
Silvex storage and treatment facility. The State sought to hold the Navy strictly 
liable under Florida law for removal costs and resource damages as the owner or 





Td. 

Td. 

438 U.S. 645 (1978). 

. Act of Jun. 17, 1902, ch. 1093, 32 Stat. 388 (1902) (current version at 43 U.S.C. § 371 (1982)). 

Act of Jun. 17, 1902, ch. 1093, § 8, 32 Stat. 388, 390 (1902) (current version at 43 U.S.C. § 383 

(1982)). 

. California State Water Resources Control Board, Decision 1422 (Apr. 14, 1973), cited at California 
v. United States, 438 U.S. 645, 652 (1978). 

. No. 83-926-CIV-3-14 (M.D. Fla. Jan. 28, 1985). 
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possessor of the released hazardous waste. The district court reviewed section 6001 
of the Solid Waste Disposal Act, as added by the Resource Conservation and 
Recovery Act of 1976 (hereinafter section 6001 of the Solid Waste Disposal Act), 
which provides for Federal facility compliance with State and local ‘‘require- 
ments,’” both substantive and procedural, and agreed with the Navy’s position that 
the State statutes upon which the plaintiff relied” were not “‘requirements’’ as 
envisioned by Congress. From the legislative history of the section, the court 
determined that ‘‘requirements’’ referred to ‘‘regulatory guidelines and ascertain- 
able standards’”” or ‘‘objective state standards of control.’’” The court also found 
that the judicial interpretation of the term ‘‘requirements”’ in Federal environmen- 
tal legislation had limited the term to a State’s regulatory requirements, ‘‘which 
cannot be expanded to include the kinds of state law liability provisions’ upon 
which the State of Florida relies.” The court added: ‘“This narrow intrusion into 
Federal sovereign immunity has required that courts strictly define requirements 
as objective and ascertainable state regulations; e.g., state pollution standards or 
limitations, compliance schedules, emission standards, and control require- 
ments.’’* The court held that the Florida statute lacked specific, precise standards, 
which the term ‘‘requirements’’ encompasses, and that the statutes themselves 
were not requirements. The court then found that the plaintiff had failed to 
demonstrate that section 6001 clearly and unambiguously subjects the Navy to 
liability under those State statutes.” 

In a similar vein, in California v. Walters,” the Ninth Circuit found that 
section 6001 of the Solid Waste Disposal Act did not waive sovereign immunity for 
State criminal actions. The Los Angeles city attorney instituted a criminal prosecu- 
tion against the Veterans’ Administration and its administrator alleging that 
someone at the agency’s hospital had disposed of hazardous medical waste in 
violation of California law. The State contended that California’s criminal sanc- 
tions constituted a ‘‘substantive and procedural requirement.’’” The court did not 
agree. It found that State waste disposal standards, permits, and reporting duties 
are ‘‘requirements’’ for the purpose of section 6001, but that criminal sanctions 
are the means by which the standards, permits and reporting duties are enforced. 
The court noted that section 6001 plainly waives immunity for sanctions imposed to 
enforce injunctive relief, ‘but this only made more conspicuous its failure to waive 





70. Id. (citing 42 U.S.C. § 6961 (1982); Fla. Stat. § 403.727 (Supp. 1984). 
71. See supra note 69, at 4. 
72. Id. at 5. 
. 73, Id. 
74. Id. at 6 (citations omitted). 
75. Id. 
76. 15 Envtl. L. Rep. 20,291 (9th Cir. Oct. 9, 1984). 
71. Id. 
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[sovereign] immunity to criminal sanctions.’”* The court found in the legislative 
history no clear and unambiguous intent to subject Federal agencies and officers to 
criminal sanctions. 

From a review of these cases, the clear and unmistakable conclusion 
emerges that courts will subject Federal installations to State procedural require- 
ments in a State pollution-control plan only when there is a ‘‘clear and unambigu- 
ous’’ expression of intent by Congress that Federal installations so comply. 


IV. EXECUTIVE ORDER 12,088 


On October 13, 1978, President Carter signed Executive Order 12,088.” 
The power of the President to waive sovereign immunity by Executive order is 
questionable since such power, under the tests of Hancock” and EPA v. California," 
is reserved to Congress. If an Executive order were to purport to subject Federal 
authorities to direct application of State programs not grounded in a Federal 
statute” and the Hancock and EPA v. California tests were by logical extrapolation 
applied, a clear and unambiguous waiver would be necessary. But Executive Order 
12,088 does not purport to waive sovereign immunity. Instead, starting with the 
preamble, which cites the Presidential exemption provisions of numerous Federal 
pollution-control statutes,” the Executive order seeks to define the manner in which 
the President intends to exercise his exemption authority,” not to create substantive 
legal obligations in addition to those already established by statute. 

In section 1-102 of the order, the President assigns to the head of each 
executive agency responsibility for the ‘‘prevention, control, and abatement of 
environmental pollution’ from facilities and activities under the control of that 





78. Id. 
79. Exec. Order No. 12,088, 3 C.F-R. 243 (1978), reprinted in 42 U.S.C. § 4321 note at 514 (1982) 
{hereinafter cited as Exec. Order 12,088]. 
80. See supra notes 22-28 and accompanying text. 
81. See supra note 29 and accompanying text. 
82. See supra notes 22-29 and accompanying text. 
83. Exec. Order 12,088, supra note 79, at 514. The exemption provisions cited in the preamble include: 
Section 22 of the Toxic Substances Control Act (15 U.S.C. 2621), Section 313 of the Federal 
Water Pollution Control Act, as amended (33 U.S.C. 1323), Section 1447 of the Public Health 
Service Act, as amended by the Safe Drinking Water Act (42 U.S.C. 300j-6), Section 118 of the 
Clean Air Act, as amended (42 U.S.C. 7418(b)), Section 4 of the Noise Control Act of 1972 (42 
U.S.C. 4903), Section 6001 of the Solid Waste Disposal Act, as amended (42 U.S.C. 6961). . .. 
84. Id. The preamble after citing to the authority of the Constitution and pollution-control standards, 
continues ‘‘and to ensure Federal compliance with applicable polution control standards, it is 
hereby ordered . . .’’ with the substantive provisions following. Id. 
85. Exec. Order 12,088, supra note 79, § 1-102, reads: 
1-102. The head of each Executive agency is responsible for compliance with applicable 
pollution control standards, including those established pursuant to, but not limited to, the 
following: 
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agency. This portion of Executive Order 12,088 merely recognizes that within the 
executive branch, each agency is responsible for its own pollution-control efforts. 
Those efforts must comply with ‘‘applicable pollution control standards’’ estab- 
lished pursuant to various Federal statutes.” Those ‘‘applicable pollution control 
standards’’ are the ‘‘same substantive, procedural and other requirements that 
would apply to a private person.’ The absence of explicit language waiving 
sovereign immunity makes it clear that Federal entities have the same obligations 
as private persons within the context of either the specific Federal statutes cited or 
Federal pollution-control programs. The latter, although not cited, waive sovereign 
immunity to some specific degree, or otherwise indicate that a Federal entity shall 
in some way be treated as a private person. Since the cited statutes are all Federal, 
it is clear that Federal entities have to satisfy any requirements created and directly 
imposed by Federal law only. The extent to which State or local requirements can 
be applied to Federal entities must be found within the express provisions of each 
Federal statute. Quite simply, this portion of the Executive order provides a 
conceptual framework within which the remainder of the order becomes operative; 
it does not purport to waive sovereign immunity beyond the levels previously chosen 
with great care and precision by Congress. 

While section 1-102 merely recognizes Federal responsibilities under exist- 
ing law, section 1-201 directs that executive agencies ‘‘shall cooperate with the .. . 
Environmental Protection Agency . . . and state, interstate, and local agencies in the 
prevention, control, and abatement of environmental pollution. . .’” and ‘‘shall 
consult .. . with state, interstate, and local agencies concerning the best techniques 
and methods available for the prevention, control and abatement of environmental 
pollution.’’” Although the use of the mandatory ‘‘shall’’ stands in sharp contrast to 





(a) Toxic Substances Control Act (15 U.S.C. 2601 et seq.). 

(b) Federal Water Pollution Control Act, as amended (33 U.S.C. 1251 et seq.). 

(cj Public Health Service Act, as amended by the Safe Drinking Water Act (42 U.S.C. 
300 et seq.). 

(d) Clean Air Act, as amended (42 U.S.C. 7401 et seq.). 

(e) Noise Control Act of 1972 (42 U.S.C. 4901 et seq.). 

(f) Solid Waste Disposal Act, as amended (42 U.S.C. 6901 et seq.). 

(g) Radiation guidance pursuant to Section 274(h) of the Atomic Energy Act of 1954, as 
amended (42 U.S.C. 2021(h); see also, the Radiation Protection Guidance to Federal Agencies 
for Diagnostic X Rays approved by the President on January 26, 1978 and published at page 
4377 of the Federal Register on February 1, 1978). 

(h) Marine Protection, Research, and Sanctuaries Act of 1972, as amended (33 U.S.C. 
1401, 1402, 1411-1421 and 16 U.S.C. 1431-1434). 

(i) Federal Insecticide, Fungicide, and Rodenticide Act, as amended (7 U.S.C. 136 et 
seq.). 

86. Id. § 1-102. 

87. Id. § 1-103. 

88. Exec. Order 12,088, supra note 79, § 1-201 (emphasis added). 
89. Id. (emphasis added). 
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the language employed in section 1-102, which merely acknowledges Federal 
agency obligations under existing laws,” the duty is limited to cooperative and 
consultative efforts, a far cry from mandatory compliance with State standards. 

Other relevant sections of the Executive order address the following: section 
1-3" defines the technical advice and oversight role of the EPA; section 1-4” 
requires that executive agencies engage in annual pollution control planning; 
section 1-5* deals with funding for pollution-control measures; and section 1-6" 
establishes additional planning and conflict resolution procedures. Nothing in 
these sections subjects Federal entities to State and local controls beyond the 
narrowly defined levels authorized by Federal law. 

Section 1-7 articulates the President’s expectation that Federal facilities 
will comply with applicable pollution-control standards set by the States® and 
defines the circumstances under which the President will consider requests for 
exemption from compliance.” It is not intended as a waiver of sovereign immunity. 

Regrettably, this issue was not raised in Sierra Club v. Peterson,” the only 
case which addressed the effect of Executive Order 12,088. In that case, the Sierra 
Club sued to enjoin the United States Forestry Service from spraying herbicide on 
Forestry Service lands without first having complied with the permit requirements 
mandated by the State of California.* The district court dismissed the suit. The 
Court of Appeals for the Ninth Circuit reversed, finding that Executive Order 
12,088 requires compliance with State and local pollution-control standards to the 
same extent that those requirements apply to a private person.” Pursuant to the 
Executive order, the Ninth Circuit ruled that the Forestry Service had to comply 
with the California herbicide control law or get a Presidential exemption. The 
decision did not address adequately the extent to which compliance by a Federal 
facility was mandated under the Federal Insecticide, Fungicide and Rodenticide 
Act,’ which formed the basis for any compliance under the Executive Order 
12,088. There is no express provision in that Act requiring Federal facilities to 
comply with State standards or to seek State permits. The closest thing is section 
twenty-four, which provides that: ‘‘A State may regulate the sale or use of any 





90. Id. § 1-1. 
91. Jd. § 1-3. 
92. Id. § 14. 
93. Id. § 1-5. 
94. Id. § 1-6. 
95. Id. § 1-7. 
96. Id. Section 1-701 provides two possible grounds for exemption: (a) In the interest of national 
security; or (b) in the paramount interest of the United States. 

97. 705 F.2d 1475 (9th Cir. 1983). 

98. Id. at 1476. 

99. Id. at 1478. 

. Federal Insecticide, Fungicide, and Rodenticide Act, 7 U.S.C. §§ 136-136y (1982). 
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federally registered pesticide . . . in the State, but only to the extent the regulation 
does not permit any sale or use prohibited by this [Act].’"" Nowhere does the Act 
contain a waiver of sovereign immunity comparable to the Clean Air, Clean Water 
and Solid Waste Disposal Acts.'” Further, the language of Executive Order 12,088 
cannot be read as an abdication of sovereign immunity by executive fiat. Rather, it 
is a reaffirmation that Federal facilities must comply with the pollution-control laws 
enacted by Congress. Sovereign immunity was not clearly and unambiguously 
waived by Congress in the Insecticide, Fungicide, and Rodenticide Act. Accord- 
ingly, applying the Hancock test, the Forestry Service should not have been 
compelled to comply with the State permit requirements. This contention was not 
raised or discussed in Sierra Club v. Peterson,'* which reached the opposite result, 
and the case should not be cited as precedent in this regard. 


V. EXERCISE OF THE PRESIDENTIAL EXEMPTION 


As previously noted, even when Congress mandates that Federal facilities 
comply with State substantive and procedural pollution-control requirements, there 
is provision for Presidential exemption when required by the paramount interests 
of the United States or national security.'* In addition, the President has authority 
to issue regulations exempting from the Clean Air and Clean Water Acts any 
weapon, equipment, aircraft, vehicle, or other class of property owned or operated 
by the armed forces of the United States which is uniquely military in nature.'* The 
President has exercised this exemption power only once. 


A. Fort Allen 


In the spring and summer of 1980, approximately 122,000 Cuban and 9,500 
Haitian refugees entered the United States.'* Claiming authority under the Disas- 
ter Relief Act,” President Carter declared an emergency for the affected areas and 
established a Cuban-Haitian Task Force to supervise Federal efforts to resettle 
these aliens.'* In September 1980, the Task Force selected Fort Allen, Puerto Rico, 
an Army installation due for deactivation, as a refugee facility. 





101. 7 U.S.C. § 1360(a) (1982). 

102. See supra notes 36-37, 42-45 and accompanying text. 

103. 705 F.2d 1475 (9th Cir. 1983). 

104. Exec. Order 12,088, supra note 79, § 1-7; see also supra notes 8, 10 and accompanying text. 

_ 105. See supra notes 36-37, 42-45 and accompanying text. 

106. Puerto Rico v. Muskie, 507 F. Supp. 1035, 1041 (D.P.R. 1981). 

107. Pub. L. No. 93-288, § 1, 88 Stat. 143 (1974) (current version at 42 U.S.C. § 5121 (1982)). 

108. Presidential letter of May 6, 1980 to Director, FEMA, quoted in Colon v. Carter, 507 F. Supp. 1026 
(D.P.R. 1980). 
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In order to provide for the ‘‘immediate relocation and temporary housing 
of Haitian and Cuban nationals’’ and ‘‘having determined it to be in the para- 
mount interest of the United States,’’ President Carter signed Executive Order 
12,244,'” exempting Fort Allen from the requirements of the Clean Water, Clean 
Air, Noise Control, and Solid Waste Disposal Acts." Several suits'' were brought by 
affected individuals and the Commonwealth of Puerto Rico to enjoin the construc- 
tion of the refugee camp. Numerous statutory infractions were alleged, including 
violations by the defendants of various pollution-control laws, including section 102 
of the National Environmental Policy Act (hereinafter NEPA).'” The cases had an 
‘‘exciting life’’."* An injunction was issued, partially lifted, appealed, reversed, 
further appealed, and finally vacated with the understanding that the Federal 
Government would comply with conditions contained in a consent agreement 
negotiated with the Commonwealth.’ In the course of this “‘procedural mael- 
strom,’”'’ the courts discussed the President’s authority to exempt Federal facili- 
ties from compliance with environmental regulations. 

Section 501(cX3) of the Refugee Education Assistance Act (hereinafter the 
Refugee Act)'® provided that furnishing assistance for the processing, care and 
placement of the refugees ‘‘shall not be considered a major Federal action signifi- 
cantly affecting the environment within the meaning of’? NEPA. The Court of 
Appeals for the First Circuit held initially that section 501(cX3), since it employed 
language almost identical to section 102(2Xc) of NEPA, exempted Fort Allen 
activities from preparing an environmental impact statement under section 
102(2XC) of NEPA.'” The district court subsequently held that the exemption in the 
Refugee Act did not apply to section 102(2\E) of NEPA, which requires that: ‘‘[A]ll 





109. Exec. Order No. 12,244, 45 ER. 66,443 (1980), cited in 22 U.S.C. § 2601 note at 569 (1982). 

110. Id. See also Colon v. Carter, 507 F. Supp. 1026 (D.P.R. 1980). 

111. Three separate actions, two by private citizens and one by the Commonwealth of Puerto Rico, were 
consolidated in Puerto Rico v. Muskie, 507 F. Supp. 1035 (D.P.R. 1981). 

112. See supra note 6. 

113. Puerto Rico v. Muskie, 507 F. Supp. 1035, 1039 (D.P.R. 1981). 

114. The United States District Court (District of Puerto Rico) granted a partial preliminary injunction 
in Colon v. Carter, 507 F. Supp. 1026 (D.P.R. 1980). The Court of Appeals for the First Circuit heard 

. the matter in Colon v. Carter, 633 F.2d 964 (Ist Cir. 1980). The district court then heard the case 
again in Puerto Rico v. Muskie, 507 F. Supp. 1035 (D.P.R. 1081) and renewed the injunction. The 
court of appeals again vacated the district court’s action in Marquez-Colon v. Reagan, 668 F.2d 611 
(Ist Cir. 1981). 

115. Puerto Rico v. Muskie, 507 F. Supp. 1035, 1041 (D.P.R. 1981). 

116. Pub. L. No. 96-422, § 501(c\(3), 94 Stat. 1799 (1980) (current version at 8 U.S.C. § 1522 note at 1088- 
89 (1982)). 

117. Colon v. Carter, 633 F.2d 964, 966 (1st Cir. 1980). Compare Refugee Education Assistance Act, Pub. 
L. No. 96-422, § 501 (cX3), 94 Stat. 1799 (1980) (current version at 8 U.S.C. § 1522 note at 1088-89 
(1982)) with National Environmental Policy Act, Pub. L. No. 90-190, § 102(2XC), 83 Stat. 852, 853 
(1970) (current version at 42 U.S.C. § 4331(2XC) 1982)). 
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agencies of the Federal Government shall . . . study, develop, and describe appropri- 
ate alternatives to recommended courses of action in any proposal which involves 
unresolved conflicts concerning alternative uses of available resources. . . .’”""* The 
court of appeals later agreed that the Government’s ‘‘Preliminary Environmental 
Assessment’’ failed to satisfy the lesser requirement of section 102(2XE) of NEPA 
that the Government study and describe the environmental consequences of using 
Fort Allen as a refugee center. The court declined, however, to uphold a broad 
injunction barring the use of the facility after balancing the equities of the situation 
including the Government’s agreement to operate Fort Allen under strict conditions 
and limitations worked out with the Commonwealth.'” 

The court of appeals discussed Executive Order 12,244, exempting Fort 
Allen from compliance with the environmental regulations, and found it ‘‘not 
subject to judicial review . . . on the ground that the decision is one committed to 
the President’s discretion by law. . ..’”” The court was quick to point out, quoting 
from the Supreme Court’s decision in Southern Railway v. Seaboard Allied Milling 
Corp. that: ‘‘[W]e will not lightly interpret a statute to confer unreviewable power 
. .. [but] the ultimate analysis is always one of Congress’ intent . . .’”"”' and in this 
case ‘‘there is persuasive reason to believe that [nonreviewability] was the purpose 
of Congress . . .’”'” for three reasons. First, judging from the fact that the President 
must make the determination that the paramount interests of the United States 
require the exemption, the court stated: ‘‘It is difficult to imagine a determination 
more fully committed to discretion or less appropriate to review by a court.’ 
Second, since Congress requires the President to report any exemptions granted on 
an annual basis, it apparently intends to review the President’s decisions and to 
safeguard the environmental interests at stake itself. Finally, the court stated that: 
‘‘[jjudicial review of a decision such as the one involved here could impair the 
President’s effectiveness in carrying out his assigned responsibilities.’”'* 

The court of appeals did not substantively review the President’s decision to 
exempt Fort Allen from compliance with the environmental statutes. In a subse- 
quent opinion, upon closer analysis, the district court ruled that the President had 
no authority to exempt Fort Allen from compliance with section 6001 of the Solid 
Waste Disposal Act.'* Uncontradicted evidence revealed that the refugee operation 





118. 42 U.S.C. § 4332 (2XE) (1982), quoted in Puerto Rico v. Muskie, 507 F. Supp. 1035, 1056 (D.P.R. 
1981). 

119. Marquez-Colon v. Reagan, 668 F.2d 611, 613 (Ist Cir. 1981). 

120. Colon v. Carter, 633 F.2d 964, 966-67 (Ist Cir. 1980). 

121. 442 U.S. 444, 454 (1979). 

‘122. Id. at 454 (quoting Abbott Laboratories v. Gardner, 387 U.S. 136, 140 (1967). 

123. Colon v. Carter, 633 F.2d 964, 967 (Ist Cir. 1980). 

124. Id. 

125. Puerto Rico v. Muskie, 507 F. Supp. 1035, 1048-49 (D.P.R. 1981). 
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would generate 15,000 pounds of solid waste daily, which would ultimately be 
placed in the Juana Diaz Municipal Dump. This facility was already severely 
overloaded with flooding problems that permitted solid waste to be carried down- 
stream through the coastal zone and into the Caribbean. Fort Allen had no “‘solid 
waste management facility’’ capable of exemption under the statute.'* Accordingly, 
the district court found the ‘‘solid waste processing activity” in violation of the 
Solid Waste Disposal Act.'” The court of appeals later vacated that ruling as moot 
when the Federal Government agreed to dispose of the waste elsewhere while 
complying with Puerto Rican law.” Interestingly, President Reagan later renewed 
the Executive order exempting Fort Allen from compliance with the pollution- 
control statutes, including ‘‘each and every solid waste management facility located 
at Fort Allen.’”'” 

In addition to the solid waste management issue, the district court scruti- 
nized the activities at Fort Allen for violation of the Coastal Zone Management Act 
(hereinafter the Coastal Zone Act).'® Section 1456 of that Act provides that: ‘‘[EJach 
federal agency conducting or supporting activities directly affecting the coastal 
zone shall conduct or support those activities in a manner which is, to the maximum 
extent practicable, consistent with approved state management programs.’’"*! 

The court ruled that the consistency statement filed by the Federal Govern- 
ment was ‘‘totally inadequate,”’ and that the Government had not complied with 
the ninety-day waiting period mandated by the Act before taking any final agency 
action. The court looked at the legislative history and concluded that the Fort Allen 
facility clearly was not excluded from compliance with the Coastal Zone Act, as its 
operations would have an adverse impact on the coastal zone.'” The court of 
appeals again mooted the district court’s ruling in this regard when the Common- 
wealth and the Federal Government reached agreement that the operation of the 
facility would comport with the Puerto Rican coastal management plan.'* 


B. Vieques 
The Fort Allen case represents the only occasion in which the President 


exempted a Federal facility from compliance with the applicable environmental 
statutes on air, water, solid waste, and noise pollution. Presidential guidance on the 





126. Id. at 1044. 

127. Id. at 1049. 

128. Marquez-Colon v. Reagan, 668 F.2d 611, 616 (Ist Cir. 1981). 

129. Exec. Order No. 12,327, §§ 1-101 to -105, 46 C.F.R. 48,893 (1981), reprinted in 22 U.S.C. § 2601 note 
at 569 (1982). 

130. 16 U.S.C. §§ 1451-1464 (1982). 

131. Id. § 1456(cX1). 

132. Puerto Rico v. Muskie, 507 F. Supp. 1035, 1058-61 (D.P.R. 1981). 

. Marquez-Colon v. Reagan, 668 F.2d 611, 614 (1st Cir. 1981). 
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matter is that no request for exemption from an agency will be entertained unless 
all other avenues of resolution have been exhausted.’ 

This exemption process was revisited in the matter of the Navy’s use of 
portions of the island of Vieques, Puerto Rico, as a naval gunfire and aerial 
bombardment target facility. In the course of weapons training, ordnance was 
discharged into the navigable waters surrounding Vieques. The dis:rict court in 
Barcelo v. Brown'* reviewed the plain language of the Clean Water Act, which 
defines pollutants to include ‘‘munitions,’’ and concluded that the Navy had to 
apply for a permit under the National Pollution Discharge Elimination System 
(hereinafter the Elimination System). The court declined, however, to enjoin the 
Navy’s activities pending the application for a permit.'* 

On appeal, the Court of Appeals for the First Circuit in Romero-Barcelo v. 
Brown” ordered the Navy to cease violation of the Clean Water Act until it had 
obtained an Elimination System permit. The court suggested that if its order would 
interfere significantly with military preparedness, the Navy should seek an exemp- 
tion from the President in the interest of national security. 

The Vieques matter was resolved without the need for an exemption in 
Weinberger v. Romero-Barcelo.’* In that decision, the Supreme Court reversed the 
court of appeals, stating that the statutory scheme of the Clean Water Act suggests 
that Congress did not intend to ueny courts other remedies beyond immediate 
prohibitory injunctions, and did contemplate equitable considerations.'” The 
Supreme Court rejected the proposition that the Presidential exemption provision 
of the Clean Water Act demonstrated a congressional intent to limit the courts’ 
discretion.” Instead, the Supreme Court read this provision as permitting ‘‘non- 
compliance by federal agencies in extraordinary circumstances.’”'' It noted that 
Executive Order 12,088 requires the requesting Federal agency to certify that it 
cannot meet the applicable pollution standards and, if the Navy were to receive an 





134. In his statement issued at the time he signed Executive Order 12,088, President Carter announced: 
From now on, all Federal facilities must comply with the same Federal, State, and local 
environmental standards, procedural requirements, and schedules for cleanup that apply to 
individual citizens and corporations. I personally will review requests for exemptions, and I 
will grant them only in cases where I find that national security or the paramount interest of 
the Nation is at stake. I have ordered that the Administrator of the Environmental Protection 
Agency and the Director of the Office of Management and Budget attempt to resolve any 
conflicts that may arise between Federal agencies and other units of government. 

President’s statement on signing Executive Order 12,088, 14 Weekly Comp. Pres. Doc. 1769 (Oct. 
13, 1978). 

135. 478 F. Supp. 646 (D.P.R. 1979). 

136. Id. at 708. 

137. 643 F.2d 835 (Ist Cir. 1981). 

138. 456 U.S. 305 (1982). 

139. Id. at 314-18. 

140. Id. 

141. Id. 
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Elimination System permit, there would be no need to invoke the exemption 
provisions.'” 

This seeming victory for the Navy in the Vieques decision did not sound the 
last shot by Puerto Rico in the controversy. The Navy applied for an Elimination 
System permit. Section 401(aX1) of the Clear Water Act states'* that any application 
for a permit must contain a certification from the State in which the discharge will 
originate that the discharge complies with the applicable provisions of the Act.'“ 
The statute further provides that no permit shall be granted if the State denies such 
certification.'* Despite the fact that the trial judge in the Vieques case found no 
credible evidence that the Navy’s activities had any measurable polluting effects on 
Puerto Rican waters, the Commonwealth initially refused to grant the requested 
certificate of compliance. Although negotiations between Commonwealth and Fed- 
eral officials produced the required certification for the permit, this case illustrates 
the degree to which Federal facilities may find themselves under the control of 
State and local officials and their pollution-control requirements. 

The Presidential exemption could be of singular importance in the event of 
mobilization. Many Department of Defense industrial activities are presently 
inactive or running below full capacity. In the event of full mobilization, plants such 
as the Hunter’s Point Naval Shipyard or the Pine Bluff Army Ammunition Facility 
in Arkansas could commence or expand operations, resulting in the discharge of 
pollutants into the environment in violation of State and Federal requirements. In 
view of tight budget constraints, there is little likelihood that these inactive plants 
will be outfitted beforehand to comply with substantive pollution-control standards. 
In the event of a sudden mobilization, those plants could be exempted by the 
President. Absent such an exemption, these facilities might face lawsuits demand- 
ing adherence to environmental regulations, which could impede the mobilization 
effort. 

In summary, although Congress has waived sovereign immunity in many 
environmental statutes, thereby subjecting Federal agencies to State and local 
substantive and procedural pollution-control regulations, such waivers do not 
totally abdicate authority to State or local regulators. The President essentially has 
non-reviewable, discretionary power to exempt Federal facilities from compliance, 
but this power has been exercised only once. 

The Federal/State tension in this area is extant, as States seek to broaden 
their enforcement authority. One new issue arising in this area of Federal/ State 
control is the payment of service fees by Federal facilities to State agencies as a 
precondition to the issuance of a license or permit to the Federal facility. 





142. Id. 

143. 33 U.S.C. § 1341(a(1) (1982). 
144. Id. §§ 1311-1313, 1316-1317. 
145. Id. § 1342. 
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VI. PAYMENT OF STATE SERVICE FEES BY FEDERAL FACILITIES 


A. Maryland Oil Disaster, Containment, Cleanup and Contingency Fund 


A basic tenet of constitutional law holds that: ‘‘[PJossessions, institutions, 
and activities of the Federal Government, in the absence of express Congressional 
consent are not subject to any form of state taxation.’’'” Several environmental 
statutes, as previously discussed, clearly subject Federal facilities to State and local 
procedural requirements, including State permits. The Clean Water Act and Solid 
Waste Disposal Act add that the Federal Government is liable for payment of 
‘‘reasonable service charges.’’"” No environmental law, however, states that Fed- 
eral agencies are subject to State and local taxation. Instead, the waiver of 
sovereign immunity is tied to pollution abatement and the need to bring Federal 
activities within the overall scheme for pollution control. There is no ‘‘express 
Congressional consent’’ waiver which subjects Federal facilities to a State tax for 
pollution-control purposes.'* 

Some States, such as Maryland, however, require the payment of a fee as a 
precondition to the issuance of a permit under a pollution-abatement program. The 
fee in Maryland is used to fund the State’s Oil Disaster, Containment, Cleanup and 
Contingency Fund, a State minisuperfund.'’® When the Federal Government is 
billed for such permits, the question traditionally addressed has been whether the 
fee is a ‘‘reasonable service charge”’ or similar administrative levy, or is a ‘‘tax.’’ A 
*‘fee”’ is an amount which, if calculated in a proper manner, allows the administer- 
ing agency to recover a reasonable approximation of the costs it incurs in process- 
ing a license request, bestowing a benefit, or rendering a service. A ‘‘tax’’ is an 
enforced contribution to provide for the general support of the government.” The 
label given the levy is not controlling. The true character is determined by the use of 
the money. 

With respect to Maryland’s environmental laws, the stated public policy is 
“‘to improve, conserve, and manage the quality of the waters of the State and 
protect, maintain, and improve the quality of water for public supplies, propagation 





146. United States v. Maryland, 471 F. Supp. 1030, 1036 (D. Md. 1979) (citing United States v. Allegheny 
County, 322 U.S. 174 (1944); McCullough v. Maryland, 17 U.S. (4 Wheat.) 579, 606 (1819). 

147. See supra notes 9 & 33; see also In the Matter of Obligation of Federal Facility under Clean Air Act 
to Pay Fees for Sacramento County Environmental Protection Permits, 58 Comp. Gen. 244 (1979), 
wherein the Comptroller General issued an opinion that the Air Force did have to pay a filing and 
operating permit fee. In that matter the issue of reasonableness of the fee, or whether the fee was a 

: tax, was not raised. 

148. See supra note 146. 

149. Md. Nat. Res. Code Ann. § 8-141 1(f) (1983). 

150. National Cable Television Ass’n v. United States, 415 U.S. 336 (1974), United States v. LaFranca, 
282 U.S. 568 (1931). 
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of wildlife, fish and aquatic life, and domestic, agricultural, industrial, recreational, 
and other legitimate beneficial uses.’’"' Regarding the State’s minisuperfund, 
Maryland’s Natural Resources Code'* requires that a license be obtained from the 
Department of Natural Resources prior to any petroleum transfer, storage, separa- 
tion, removal, treatment or disposal operations. The license application is not 
considered complete without payment of the license fee.'* The license fees collected 
are then paid to the Comptroller and credited to the Maryland Oil Disaster, 
Containment, Cleanup and Contingency Fund.’ In return, the fund pays every 
expense of the Department of Natural Resources relating to this section. The 
collection of fees abates if the fund reaches one million dollars. Money in the fund 
not currently needed to meet the Department’s obligations is deposited with the 
State Treasurer and may be invested as provided by law. The Secretary of Natural 
Resources determines the proper allocation of the monies in the fund to meet 
administrative expenses, insurance costs, and oil-pollution prevention and cleanup 
costs.'* 

The Supreme Court has enunciated a three-prong test to distinguish a fee 
from a tax in the analogous context of State immunity from Federal taxation: first, 
the charge must be imposed in a non-discriminatory manner; second, the charge 
must reflect a fair approximation of the cost of the benefits received; and third, the 
charge must be structured to produce revenues that will not exceed the total cost to 
the government of the benefits to be supplied.'* Applying that test to the case at 
hand, under the Maryland program, the imposition of the levy appears to be non- 
discriminatory, satisfying the first prong. The plan, however, fails the second and 
third prongs when applied to Federal facilities. First, the fee does not represent a 
fair approximation of the benefits received. The licensing charge generates reve- 





151. Md. Nat. Res. Code Ann. § 8-1402 (1983). 

152. Id. § 8-1411(a). 

153. Id. 

154. Md. Nat. Res. Code Ann. § 8-1411(f) (1983) establishes that fund for the Department of Natural 

Resources: 

to use to develop equipment, personnel, and plans; for contingency actions to respond to, 
contain, cleanup, and remove from the land and waters of the State discharges of oil, 
petroleum products, and their by-products into, upon, or adjacent to the waters of the State; 
and restore natural resources damaged by discharges. 

155. Md. Nat. Res. Code Ann. § 8-1411(g) (1983) lists four categories for funds: 
1. Administrative expenses, personnel expenses, and equipment costs of the department 
related to the purposes of this section; 
2. Prevention control, containment, clean-up, and removal of discharges into, upon, or 
adjacent to waters of the State of oil petroleum products and their by-products, and the 
restoration of natural resources damaged by such discharges; 
3. Development of containment and cleanup, equipment, plans, and procedures in accord- 
ance with the purposes of this section; 
4. Paying insurance costs by the State to extend or implement the benefits of the Fund. 

156. Evansville-Vanderburgh Airport Auth. v. Delta Airlines, Inc., 405 U.S. 707, 715-21 (1972). 
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nue to administer the State’s oil-spill contingency and prevention program. Out of 
this fund, the State incurs expenses for a trained staff and equipment to process 
permits, inspect facilities, and provide a first response team for oil spills. These are 
legitimate benefits which, to some degree, are shared by the various licensees. The 
purpose of the program, however, is to benefit the State and public at large. For 
purposes of supporting the imposition of a fee, the relevant benefits are not those 
that accrue to the public at large, but ‘‘the benefits received by those on whom the 
charges are imposed.’’'” Significantly, the Maryland statutes are ‘‘virtually devoid 
of any specific direct benefits to’ the oil terminal facility/licensee. The fees 
Maryland seeks for its oil terminal inspection and spill cleanup program exceed the 
incidental benefits received by the Federal facilities. Additionally, the polluter must 
reimburse the fund for any discharge for which he is responsible. In that case, the 
‘‘fee”’ is not for protection or insurance from the costs of a future discharge. At 
best, the fee is being used to pay the costs of cleanup of another, perhaps less 
responsible, operator in the same industry. There is no ‘‘fair approximation’’ of the 
cost of the benefit received because the licensing fee is based solely on the oil 
storage capacity of the facility without reference to the dollar value of any service 
allegedly performed for licensees. 

The Maryland fee also fails to meet the third prong of the test, balancing 
the fee against the total cost to the government of the benefits to be supplied. The 
fees collected under this plan generate more revenue than the costs of administer- 
ing the permit program. The fees appear to be a revenue-raising device to support 
the oil-spill contingency fund. Money in the fund ‘‘not needed currently to meet the 
obligations of the Department of Natural Resources may be invested by the State 
Treasurer.” Further, personnel costs and administrative expenses are only one of 
the many charges allocable to the fund, suggesting that the income generated by 
the licensing fees is greater than necessary to cover those costs. Finally, the cleanup 
of an oil spill cannot be deemed a benefit or service to a licensee, since the State 
charges the party responsible for such a spill, that is, the licensee. If that ‘‘service’’ 
were included in the payment of the license fee, there would be no need to seek such 
reimbursement. 

In effect, the Maryland statute requires the licensee to pay a fee to help 
establish a fund to clean up oil spills and damaged natural resources for the benefit 
of the general public and then reimburse the fund if it is responsible for that 
damage. It is not a ‘‘reasonable service charge’’ to ask a Federal facility to pay up 
to $25,000 for the maintenance of the contingency fund it must then reimburse if its 
actions serve to deplete that fund. In effect, the facility is being asked to pay twice, 
which supports the argument that the initial ‘‘fee’’ is in fact a ‘‘tax.’’ Accordingly, 





157. United States v. Maine, 524 F. Supp. 1056 (D. Me. 1981). 
158. Id. 


159. Md. Nat. Res. Code Ann. § 8-141] (1983). 
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Federal facilities should be liable to pay only that portion of the license fee which is 
in direct proportion to the administrative costs incurred in establishing the pro- 
gram, or in relation to the benefit conferred. 


B. Tennessee Hazardous Waste Management Act 


The debate over fees continues in the area of hazardous waste permits. 
Some States require that Federal facilities obtain a permit and pay a fee for the 
generation of hazardous waste. Tennessee is one such State. Section 110 of the 
Tennessee Hazardous Waste Management Act'® allows for the levying and collec- 
tion of ‘‘annual maintenance fees for generators who ship hazardous waste off-site 
for storage, treatment or disposal.’’ 

The issue which arises is whether Federal facilities are obligated to obtain a 
permit and pay a fee for operations or facilities that qualify only as the generator of 
hazardous waste. The answer revolves around whether section 6001 of the Solid 
Waste Disposal! Act'* subjects Federal facilities to the State and local permit or fee 
requirements. Arguably, generating hazardous waste could be classified as an 
activity, as referenced in section 6001, ‘‘resulting, or which may result, in the 
disposal or management of . . . hazardous waste,’ on the basis that without the 
generation, there would not be hazardous waste to dispose of or manage. Following 
that argument, Federal facilities would be subject to any State or local require- 
ments respecting the control and abatement of solid waste or hazardous waste 
disposal, including any requirement to obtain a permit or pay a fee to generate 
hazardous waste. This result, however, is not consistent with the provisions or 
regulations promulgated pursuant to that Act.'® 

Under section 6001, a Federal activity must comply with the State and local 
requirements ‘‘respecting control and abatement of solid waste or hazardous waste 
disposal.’”'* Thus, there are two sets of requirements: those involving control and 
abatement of solid waste and those concerning hazardous waste disposal. There is 
no clear and unambiguous expression by Congress requiring compliance with State 
and local rules respecting generation of hazardous waste. To argue that complete 
control of hazardous waste is subsumed in the phrase ‘‘control and abatement of 
solid waste’”"* makes the phrase ‘‘or hazardous waste disposal’’ '* meaningless and 
unnecessary. One can neither lightly disregard the language of Congress nor its 
plain intent. 





160. Tenn. Code Ann. § 68-46-110 (Supp. 1983). 
161. See supra notes 35-37 and accompanying text. 
162. 42 U.S.C. § 6961 (1982). 

163. Id. § 6902. 

164. Id. § 6961 (emphasis added). 

165. Id. 

166. Id. 













NAVAL LAW REVIEW e XXXV 


A brief review of the other provisions of the Solid Waste Disposal Act 
demonstrates that Congress did not intend to regulate the generation of hazardous 
waste, let alone subject Federal facilities to State or local regulation of that activity. 
Passed in 1976, the Solid Waste Disposal Act addresses the perceived need for a 
comprehensive program of solid waste management, including the regulation of the 
treatment, storage, transportation and disposal of hazardous waste.’ Subchapter 
III of the Act sets forth the program of hazardous waste management.'* Several 
sections provide standards applicable to generators of hazardous waste, trans- 
porters of hazardous waste, and owners and operators of hazardous waste treat- 
ment, storage and disposal facilities, respectively.’ One section discusses permits 
for owners and operators of treatment, storage or disposal facilities.'” Significantly, 
there is no comparable section for permits for generators of hazardous waste. 

Another section provides the authority for State hazardous waste pro- 
grams.'” Subsection (a) states that EPA shall promulgate guidelines to assist States 
in the development of State hazardous waste programs. Subsection (b) provides: 
‘(Ajny state which seeks to administer and enforce a hazardous waste program 
pursuant to this Subchapter may develop, and after notice and opportunity for 
public hearing, submit to the Administrator an application for authorization of 
such program.’’'? Unless EPA does not authorize the program, ‘‘the state is 
authorized to carry out such program in lieu of the Federal program under this 
subchapter in such State to issue and enforce permits for the storage, treatment, or 
disposal of hazardous waste.’’'® Again, absent is any reference to a permit for 
generation of hazardous waste. 

The regulations promulgated by EPA pursuant to the Solid Waste Disposal 
Act unequivocally support this interpretation. Those regulations provide that the 
Solid Waste Disposal Act ‘‘requires a permit for the ‘treatment,’ ‘storage,’ or 
‘disposal’ of any ‘hazardous waste’. . ..’”'* Specifically exempt from the permit 
requirement are: ‘‘Generators who accumulate hazardous waste on site for less than 
90 days. . ..’”"* Those generators ‘‘may accumulate hazardous waste on-site for 90 
days or less without a permit or without having interim status” if they follow certain 
enumerated provisions relating to the handling of hazardous waste.'” These regula- 
tions demonstrate that facilities which merely generate hazardous waste need not 





167. Id. § 6902(4). 

168. Id. §§ 6921-6934. 

169. Id. §§ 6922-6924. 

170. Id. § 6925. 

171. Id. § 6926. 

172. Id. 

173. Id. (emphasis added). 

174. 40 C.ER. § 270.1(c) (1985). 

175. Id. § 270.1(cX2Xi). 

176. Id. § 262.34(a) (emphasis added). 
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obtain a permit. These regulations'” apply to the EPA and approved States to the 
extent provided. A State is not precluded from administering a program with a 
greater scope of coverage than that required by EPA,'” but the additional coverage 
is not part of the federally approved program and, by definition, does not fall under 
the authority of the Solid Waste Disposal Act. Hence, there is no Federal basis upon 
which States can control Federal facilities in respect to aspects of State programs 
that fall outside of the ambit of the Federal Act. 

Using the standards enunciated in Hancock,'” there is no clear and unam- 
biguous waiver of sovereign immunity which would allow the States to regulate 
Federal facilities operating as hazardous waste generators. Since the Solid Waste 
Disposal Act was passed shortly after the Hancock decision, Congress clearly was 
conscious of the language required to effect such a waiver and, therefore, chose to 
ignore it. This conflict has not been judicially tested, but it seems apparent that 
Federal facilities would not be liable for permits and fees required by States for the 
generation of hazardous waste. 


VII. ConcLusion 


While Congress chose broad language in subjecting Federal facilities to 
State and local environmental controls, it is clear that this waiver of sovereign 
immunity is not all encompassing. States readily attempt to extend their power and 
authority in this area, and the tension which results can only be dispelled by strict 
judicial interpretation of the applicable law. The clear trend indicates that the 
courts will apply a strict standard requiring ‘‘clear and unambiguous’ language by 
Congress to waive sovereign immunity. 





177. Id. § 270.\(a). 
178. Id. § 271.1(i). 
179. See supra note 22. 
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The Union’s Right to Management Information 
in the Federal Sector 


Commander Patrick W. Kelley, JAGC, USN* 





A union’s right to management information in the Federal sector is 
broad, but not unlimited. These rights which are governed by the Federal 
| Service Labor-Management Relations Act, are similar to those enjoyed by 


unions in the private sector. The author notes that, ordinarily, manage- 
ment must provide timely, relevant, and necessary information for the 


unions use in either contract negotiations or administration. Unless the 
information is ‘‘presumptively relevant,’’ however, the union must prove 
that the information relates to bargainable issues. Once the union does so, 


most management defenses will fail. 


I. INTRODUCTION 


“‘There can be no question of the general obligation of an employer to 
provide information that is needed by the bargaining representative for the proper 
performance of its duties.’”' With that definitive statement, the Supreme Court 
reiterated its position that an employer’s refusal to provide relevant information to 
a union representing its employees constituted an unfair labor practice under the 
provisions of the National Labor Relations Act,’ even though that statute does not 
explicitly address the issue. The Court’s initial opinion concerning a union’s right 
to management information was handed down in National Labor Relations Board 
v. Truitt Manufacturing Co., a case in which the employer refused to provide the 
union representing some of its employees with any information to support its claim 
that an increase of more than two and one-half cents per hour in wages would ‘‘put 





*Commander Patrick W. Kelley, JAGC, USN, is currently serving as Head, Labor 
and Employment Law Branch, Civil Affairs Division, Office of the Judge Advocate 
General. He received his J.D. degree from Duke University in 1973 and his LL.M. 
degree in labor law from the University of Pennsylvania in 1984, and is an MBA 
candidate at George Washington University. He is admitted to practice before the 
United States Supreme Court, the United States Court of Military Appeals, and the 


North Carolina Supreme Court. 
1. NLRB v. Acme Indus. Co., 385 U.S. 432, 435-36 (1967). 


2. 29 U.S.C. §§ 141-197 (1982). The Act, which governs labor-management relations in the private 


sector, is administered by the National Labor Relations Board (NLRB). 
3. NLRB v. Truitt Mfg. Co., 351 U.S. 149 (1956). 
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it out of business.’”* True to its prior decisions,’ the National Labor Relations Board 
(NLRB) ruled that the employer had failed to bargain in good faith, and thus had 
committed an unfair labor practice by refusing to provide the information.’ The 
Court agreed, holding that the employer’s duty to bargain in good faith includes 
the obligation to substantiate claims of financial inability to pay increased wages.’ 
This holding, however, was explicitly limited to the facts and circumstances of the 
case. The Court declined to adopt a rule that would automatically entitle employees 
to substantiating evidence any time the employer raised financial inability, holding 
instead that each case would turn on its particular facts.’ Thus, although there is no 
question of the employer’s general obligation to provide information, there are 
questions about the limits of that obligation. This comment discusses some of those 
questions in the context of Federal labor relations; that is, labor-management 
relations between government employees’ unions and the various Federal 
agencies. 


II. BACKGROUND 


Unlike the situation in the private domain, the union’s right to manage- 
ment information in the Federal sector is based on an explicit statutory grant of 
authority found in the Federal Service Labor-Management Relations Act’ (hereinaf- 
ter the FLRA): 


(b) The duty of an agency and an exclusive representative to negoti- 
ate in good faith . . . shall include the obligation— 

(4) in the case of an agency, to furnish to the exclusive representa- 
tive involved, or its authorized representative, upon request and, to the extent 
not prohibited by law, data— 

(A) which is normally maintained by the agency in the regular 
course of business; 

(B) which is reasonably available and necessary for full and 
proper discussion, understanding, and negotiations of subjects within the 
scope of collective bargaining; and 

(C) which does not constitute guidance, advice, counsel, or train- 
ing provided for management officials or supervisors relating to collective 
bargaining. . ..’° 

4. Id. at 150. 

5. See McLean-Arkansas Lumber Co., 109 N.L.R.B. 1022, 1035-38 (1953), NLRB v. Jacobs Mfg. Co., 
96 N.L.R.B. 1214, enforced, 196 F.2d 680 (2d Cir. 1952); Southern Saddlery Co., 90 N.L.R.B. 1205- 
07 (1950). 

. NLRB v. Truitt Mfg. Co., 351 U.S. 149, 153 (1956). 

» Id. at 152-53. 

. Id. at 153. 

. Federal Service Labor-Management Relations Act, 5 U.S.C. §§ 7101-7135 (1982). The FLRA, which 
governs labor-management relations within the Federal Government, is administered by the 


Federal Labor Relations Authority. 
10. 5 U.S.C. § 7114(b) (1982). 
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The predecessor to the FLRA was Executive Order 11491" (hereinafter the 
Order). It generally paralleled the FLRA:” 


When a labor organization has been accorded exclusive recognition, 
it is the exclusive representative of employees in the unit and is entitled to act 
for and to negotiate agreements covering all employees in the unit. It is 
responsible for representing the interests of all employees in the unit without 
discrimination and without regard to labor organization membership. . ..'* 


The Order did not provide explicitly for a union right to agency information; 
however, the inclusion of an express right in the FLRA is not a departure from prior 
practice, because the Order had consistently been interpreted as requiring manage- 
ment to provide the union with information necessary and relevant to collective 
bargaining.’* A review of the FLRA’s legislative history'® confirms this point; it is 
replete with references to the Order and relevant interpretative opinions of the 
Assistant Secretary of Labor for Labor-Management Relations,'® even though the 
history is silent concerning why the union’s right to management information was 
codified. 

For some time after the FLRA was enacted, the Order governed resolution 
of many unfair labor practice complaints that were filed or otherwise originated 
before the FLRA became operative. Such cases were decided not by the Assistant 
Secretary of Labor, but by the Federal Labor Relations Authority (hereinafter the 
Authority), in conformity with section 902(b) of the Civil Service Reform Act of 
1978." In each case,"* the Authority noted that the agency had a general obligation 





11. Exec. Order No. 11,491, 34 Fed. Reg. 17,605 (1969), reprinted in 5 U.S.C. § 7101 app. at 793 (1982). 

12. 5 U.S.C. § 7114(a) (1982). 

13. Exec. Order No. 11,491, § 10(e), 34 Fed. Reg. 17,605 (1969), reprinted in 5 U.S.C. § 7101 app. at 
793, 795 (1982). 

14. VA Regional Office, Denver v. American Fed’n of Gov’t Employees, Local 1557, 7 F.L.R.A. 629, 637 
(1982), citing Department of Treasury, IRS, 8 A/SLMR 113, aff'd 6 F.L.R.C. 797 (1978), IRS, 
Chicago Dist. Office, 8 AISLMR 309 (1978); Department of HEW, Region VIII, 8 A/SSLMR 949 
(1978), Department of the Treasury, IRS and IRS Milwaukee Dist., 8 A/SLMR 1125 (1978). 

15. S. Rep. No. 969, 95th Cong., 2d Sess. 96-115, reprinted in 1978 U. S. Code Cong. & Ad. News 2819- 
37. 

16. The functions of the Assistant Secretary of Labor for Labor-Management Relations under Execu- 
tive Order 11,491, as amended, were transferred to the Federal Labor Relations Authority under § 
304 of Reorg. Plan No. 2 of 1978, 43 Fed. Reg. 36,040 (1978), reprinted in 5 U.S.C. app. at 1158, 
1159-60 (1982). 

17. Civil Service Reform Act of 1978, Pub. L. No. 95-454, § 902(b), 92 Stat. 1111, 1223-24 (1978) 
(codified at 5 U.S.C. § 1101 note (1982)). 

18. United States Customs Serv., Region IV v. National Treasury Employees Union, 3 F.L.R.A. 876 
(1980); IRS v. National Treasury Employees Union, 3 F.L.R.A. 479 (1980); Bureau of Gov’t Fin. 
Operations v. National Treasury Employees Union, 2 F.L.R.A. 40 (1979); IRS, Brooklyn Dist. Office 
v. National Treasury Employees Union, 1 F.L.R.A. 797 (1979); Department of Army & Air Force v. 
Association of Civilian Technicians, N.Y. Council, 1 F.L.R.A. 649 (1979); IRS, Jacksonville Dist. v. 
National Treasury Employees Union, 1 F.L.R.A. 350 (1979); IRS, Jacksenville Dist. v. National 
Treasury Employees Union, 1 F.L.R.A. 266 (1979). 
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to provide the exclusive bargaining representative with relevant information, even 
though the Authority did not always find the specific information sought by the 
union to be relevant.'* In deciding these cases, the Authority carefully pointed out 
that its decisions did not prejudge the meaning or application of related provisions 
in the FLRA or the results that would be reached in similar cases arising under the 
FLRA.” Despite this disclaimer, cases decided by the Authority before the FLRA 
became fully operative are not markedly distinguishable from those subsequently 
decided. Consequently, they can be looked to for their persuasive value even if their 
precedential authority is suspect. 


III. JURISDICTION AND CHOICE OF FoRUM 


An initial consideration in any assessment of a dispute-resolution proce- 
dure is the question of forum and jurisdiction. In the private sector, the employer’s 
obligation to furnish data to the union cannot generally be satisfied by the 
substitution of a grievance procedure.” The NLRB can order the employer to 
furnish information to the union and need not wait for an arbitrator to rule on the 
relevance of the information.” The reasoning behind this rule is discussed in 
Curtiss-Wright Corp. v. NLRB,” where the Third Circuit Court of Appeals enforced 
the NLRB’s order requiring the employer to furnish the union with information 
about “‘confidential”’ and other employees excepted from the bargaining unit. The 
employer argued, inter alia, that the demand should be handled under the negoti- 
ated grievance procedure. The court disagreed, holding that unions ordinarily 
need management information before a grievance is filed. Otherwise, unions would 
be unable to formulate properly grievances and would be forced to ‘‘grope blindly”’ 
through the process. The court also held that unions cannot be required to use the 
grievance or arbitration procedure as the sole means of obtaining information 
unless the collective bargaining agreement unmistakably provides for such refer- 
rals and contains broad disclosure provisions.” 

Federal sector practice is essentially the same in this regard, though it is 
more complicated because of the FLRA’s provision that ‘‘issues which can properly 
be raised under an appeals procedure may not be raised as unfair labor practices’’~ 
before the Authority. The Authority, however, has held that this section of the FLRA 
does not bar a union from asserting its right to management information in an 
unfair labor practice proceeding, even if an employee asserts his or her own right to 





19. E.g., United States Customs Serv., Region IV v. National Treasury Employees Union, 3 F.L.R.A. 
876 (1980). 

20. Id. at 877 n.1. 

21. 48 Am. Jur. 2d Labor and Labor Relations § 1052 (1979). 

22. Id. 

23. Curtiss-Wright Corp. v NLRB, 347 F.2d 61 (3d Cir. 1965). 

24. Id. at 71. 

. 5 U.S.C. § 7116(d) (1982). 
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such information in an appeal proceeding before the Merit Systems Protection 
Board.” Given this posture, it is not surprising to find that an ‘‘appeals procedure” 
which does not provide for third-party review of agency action is not encompassed 
within the FLRA’s definition of that term and cannot bar Authority determination 
of the complaint.” 

Similarly, notwithstanding the FLRA’s provision that issues which can be 
raised under a grievance procedure may also be raised as an unfair labor practice, 
but cannot be raised under both procedures,” a union may assert its right to 
management information even if the same information was requested by the union 
on behalf of an individual in a grievance procedure.” If, however, the union 
requests management information solely in connection with a particular grievance 
and seeks to vindicate its statutory right by invoking the grievance procedure 
provided for in a collective bargaining agreement, it will be bound by that choice 
and cannot raise the issue in an unfair labor practice proceeding.” 

Before leaving these jurisdictional considerations, it is worth noting that the 
Authority maintains its cognizance over unfair labor practice complaints based on 
management denial of union requests for information, even though other statutory 
concerns also may be involved. For example, it has been held that Privacy Act” 
considerations do not preclude the Authority from ruling on requests for informa- 
tion made under the FLRA.” Similarly, the Authority has decided several cases 
involving Freedom of Information Act* issues, and has held that it is the ‘‘sole 
tribunal to pass upon relevancy and materiality [of requested information] in the 
context of an unfair labor practice proceeding.’ 





26. IRS, Western Region v. National Treasury Employees Union, 9 F.L.R.A. 480 (1982). See also IRS, 
Jacksonville Dist. v. National Treasury Employees Union, 1 F.L.R.A. 266 (1979) (a similar result was 
reached in the context of an Equal Employment Opportunity Commission proceeding). 


27. VA Regional Office, Denver v. American Fed’n of Gov’t Employees, Local 1557, 7 F.L.R.A. 629 
(1982). Cf. VA, North Chicago Veteran’s Hospital, 8 ASLMR 431 (1978); Department of the Air 
Force, 8 AISLMR 62 (1977). 

28. 5 U.S.C. § 7116(d) (1982). 

29. IRS, Chicago v. National Treasury Employees Union, 3 F.L.R.A. 479 (1980). 

30. United States Customs Serv., Region VIII v. National Treasury Employees Union, 13 F.L.R.A. 631 
(1984). 

31. 5 U.S.C. § 552a (1982). 

32. VA Regional Office, Denver v. American Fed’n of Gov’t Employees, Local 1557, 10 F.L.R.A. 453 
(1982). 

33. 5 U.S.C. § 552 (1982). See infra text accompanying notes 101-110 (discussion of cases wherein 


management attempted to resist a written request for information by relying on a FOIA 
exemption). 
34. IRS, Buffalo Dist. v. National Treasury Employees Union, 7 F.L.R.A. 654 (1982). 
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IV. WAIVER 


As noted above, provision for grievance machinery in a collective bargain- 
ing agreement does not relieve an agency of its statutory obligation to provide 
relevant information to a union representing its employees. If, however, the union 
explicitly waives this benefit in the collective bargaining agreement, management is 
under no obligation to provide data to the union.* What constitutes effective waiver 
has not been frequently litigated in the Federal sector. The few cases which have 
addressed the issue indicate that waiver will not be lightly inferred. In a Secretary 
of Labor opinion,” cited with approval in an early Authority decision,” it was held 
that a union’s withdrawal during contract negotiations of a demand for information 
did not constitute waiver of the union’s right to the information under the terms of 
the Order. On the contrary, to be effective, any waiver must be ‘“‘clear and 
unmistakable.’’* Most general information-exchange clauses in the collective bar- 
gaining agreement are also insufficient to constitute a waiver. For example, in 
Veterans’ Administration, Regional Office, Denver v. American Federation of 
Government Employees,” the agency contended that the following contract clause 
was an effective waiver of the right to obtain management information: 


It is further agreed that where Civil Service Commission or published 
agency regulations prohibit disclosure of any record, file or document to any 
employee and/or his representative, then such record, document or file may be 
made available only to those officials of the employer or authorities author- 
ized by law whose duties require access to such material.” 


In rejecting the agency’s argument, the presiding administrative law judge, 
whose opinion was adopted by the Authority, said: ‘‘[TJhe contractual language and 
facts herein fall far short of constituting clear and unmistakable conduct sufficient 
to support a waiver and obligate the union to obtain only through Freedom of 
Information Act procedures documents which it was entitled to receive under the 
statute.’ In contrast, waiver was found in Department of the Navy, Portsmouth 
Naval Shipyard v. Portsmouth Federal Employees Metal Trades Council,” where 





35. Department of the Navy v. Portsmouth Fed. Employees Metal Trades Council, 4 F-L.R.A. 619 
(1980). 

36. IRS, Fresno Serv. Center, 8 A/SLMR No. 1034 (1979). 

37. IRS, Jacksonville Dist. v. National Treasury Employees Union, 1 F.L.R.A. 266 (1979). 

38. Id. at 280. Accord Department of the Navy, Portsmouth Naval Shipyard v. Portsmouth Fed. 
Employees Metal Trades Council, 4 F.L.R.A. 619 (1980); Oklahoma City Air Logistics Center, Tinker 
Air Force Base, Okla., 3 F.L.R.A. 511 (1980). 

39. VA Regional Office, Denver v. American Fed’n of Gov’t Employees, Local 1557, 7 F.L.R.A. 629 
(1982). 

40. Id. at 638. 

41. Id. at 639. 

. Portsmouth Naval Shipyard, 4 F.L.R.A. at 619 (1980). 
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the applicable contract clause provided that: ‘“The Employer shall provide the 
Council, upon request, necessary, pertinent, sanitized information concerning 
overtime hours worked to aid in resolving inequities in overtime distribution 
alleged by specific employees.’ The union had requested overtime information 
without identifying specific employee complaints. In upholding the agency’s denial, 
the administrative law judge, whose opinion was adopted by the Authority, held 
that: 


I find that the language . . . constitutes a restriction upon the Union’s general 
or broad right to overtime information. To hold otherwise would make the 
words ‘‘to aid in resolving inequities in overtime distribution alleged by 
specific employees’”’ both superfluous and meaningless. This conclusion is 
further buttressed by . . . uncontested testimony . . . concerning the discussion 
leading up the [sic] incorporation of the qualifying words in the 1969-71 
predecessor agreement. Prior to this change, the Union only had to make a 
*‘specific complaint’’ about overtime and not name any specific employees in 
order to get the overtime records.“ 


Thus, both bargaining history and contract language are relevant to determination 
of waiver issues, although bargaining history alone will seldom prove sufficient to 
support a finding of waiver. 

In the private sector, if a union explicitly informs the employer during 
negotiation of the contract that the employer need not furnish data for the purpose 
of administering the agreement, the union will be bound by its waiver.” On the 
other hand, and in contrast to the result in the Portsmouth Naval Shipyard case“ 
discussed above, the NLRB has held that a contract clause requiring the employer 
to furnish certain information was not a waiver of the union’s right to request other 
information, unless the contractual language was the result of a compromise and 
the union sought to gain in unfair labor practice proceedings what it had ‘‘bar- 
gained away in negotiations.’ In general, though, the law regarding waiver in 
both the private and Federal sectors is similar.” 





Td. at 623. 

Td. at 625. 

See NLRB v. Taylor, 338 F.2d 1003 (Sth Cir. 1964). 

Berkline Corp., 123 N.L.R.B. 685 (1959). 

. Portsmouth Naval Shipyard, 4 F.L.R.A. at 619 (1980). 

48 Am. Jur. 2d Labor and Labor Relations § 1048 (1979) (citing International News Serv. Div. of 
; Hearst Corp., 113 N.L.R.B. 1067 (1955). 

49. Compare Korn Indus., Inc. v. NLRB, 389 F.2d 117 (4th Cir. 1967) and NLRB v. Western Wirebound 
Box Co., 356 F.2d 88 (9th Cir. 1966) with IRS, Jacksonville Dist. v. National Treasury Employees 
Union, 1 F.L.R.A. 266 (1978) and VA Regional Office, Denver v. American Fed’n of Gov't 
Employees, Local 1557, 7 F.L.R.A. 269 (1982). 
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V. FORM AND SPECIFICITY OF THE REQUEST 


Cases concerning form and content of the information request are not 
numerous in the Federal sector. Perhaps this is so because the parties have the good 
sense to resolve such questions informally. Occasionally, however, questions do 
surface, such as whether an oral request is sufficient. The point has not been 
decided by the Authority, although it has been held in the private sector that a 
union’s request for management information need not be in writing.” ‘“The parties 
may, of course, use the collective bargaining process to eliminate potential prob- 
lems regarding the manner and to whom requests for data and responses thereto 
may be’’*' made. In the absence of such an agreement, the Authority will probably 
follow the private sector lead and permit oral requests to be made.” 

On the other hand, a request must be specific enough to allow management 
to respond intelligently. As the Authority notes: 


It is difficult to fault an employer for refusing to furnish information regard- 
ing a grievance which itself is vague and ill defined. One is at a loss to 
understand how the test of relevancy and necessity can be applied where the 
data sought is desired to pursue a grievance which is neither specific nor 
clear.* 


Mere uncertainty about the nature of the union’s request, however, will not justify a 
refusal to respond. ‘‘Stonewalling’’ responses by management have invariably met 
with disfavor.* Similarly, management cannot ignore the union’s request simply 
because the union fails to request precisely the kind of information management 
possesses, as long as management has information substantially similar to that 
requested by the union. 

Since an agency is required to provide only such data as may be ‘‘relevant 
and necessary”’ to the performance of the union’s representative duties, manage- 
ment is free to evaluate the union’s request by that standard.* Thus, the union must 
be careful in specifying the purpose for which the data is requested. In deciding 
whether to furnish requested data, management is entitled to rely on the union’s 





50. International Tel. & Tel. Corp. v. NLRB, 382 F.2d 366, 371 (3d Cir. 1967), cert. denied, 389 U.S. 1039 
(1968). 

51. 4 ALJ Decision Rep. 10 n.4 (1982). 

52. One potential drawback of the oral request is the increased likelihood that the parties will disagree 
as to the precise nature of the requested information, or indeed as to whether the request was mace 
at all. Thus, although oral requests should be permissible, the better practice is to put all requests in 
writing. 

53. IRS, Buffalo Dist. v. National Treasury Employees Union, 7 F.L.R.A. 654 (1982). 

54. Social Sec. Admin. v. American Fed’n of Gov’t Employees, 15 F.L.R.A. 969 (1984). 

55. 48 Am. Jur. 2d Labor and Labor Relations § 1047 (1979). 

56. NLRB v. Truitt Mfg. Co., 351 U.S. 149 (1956); Emeryville Research Center v. NLRB, 441 F.2d 880 

(9th Cir. 1971). 








NAVAL LAW REVIEW e XXXV 


stated reason for the request. Thus, the propriety of a denial will often depend on 
the specific purpose for which the union requested the information, even though 
the information might be relevant for other purposes, albeit unspecified.” If the 
relevance of the requested data is not readily apparent, the union must specify the 
purpose for which the request is made, since ‘‘a naked claim is not enough.”’® On 
the other hand, as long as the request is premised upon a legitimate purpose, the 
fact that the union may have other reasons for the request or plans to use the data 
for other than the specified reasons is immaterial.” 


VI. TIMELINESS OF REPLY 


The FLRA does not specify a time limit in which management must 
respond to the union’s request. In the absence of a definitive standard, the 
timeliness of each reply must be measured against the statute’s general benchmark 
that data which is ‘‘reasonably available and necessary’ to facilitate collective 
bargaining must be supplied. Even a ‘‘short-fuse’’ request may be reasonable if a 
union seeks data to respond to action that management intends to take in the 
immediate future. For example, in JRS, Jacksonville District v. National Treasury 
Employees Union," the union’s demand that certain data be supplied within five 
days of the request was found reasonable, since it was to be used to prepare for a 
meeting convened shortly thereafter regarding an employee’s proposed 
termination. 

Management’s efforts to comply with the request also affect any timeliness 
determination. Good faith efforts to supply the requested information may help 
rebut an unfair labor practice charge, even though the data may not ultimately be 
provided until months after the request. For example, the Authority found accept- 
able a delay of over two months when ‘‘some items were unpublished or unavailable 
and could not be supplied . . [,] some of the information requested . . . was not 
contained in the . . . current records but . . . diligent searches for the requested 
information were made . . . [, and] almost all of the requested information was 
supplied. . ..’’ 

To ensure that management responds within a fixed period, the union may 
use the Freedom of Information Act* to request information. If the request is 





57. Director of Admin., HQ, United States Air Force, 6 F.L.R.A. 110 (1981). Accord Anaconda Am. 
Brass Co., 148 N.L.R.B. 474 (1964). 
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59. 48 Am. Jur. 2d Labor and Labor Relations § 1047 (1979). 

60. 5 U.S.C. § 7114(bX4B) (1982). 

61. IRS, Jacksonville Dist. v. National Treasury Employees Union, 1 F.L.R.A. 266 (1979). 

.62. Bureau of Prisons, Lewisburg Penitentary v. American Fed’n of Gov’t Employees, 11 F.L.R.A. 639, 

642 (1983). See Chevron Oil Co. v. NLRB, 442 F.2d 1067 (Sth Cir. 1971). 
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notes 100-10. 
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premised upon individual employee complaints, the individual may use the Privacy 
Act“ to gain access to record systems pertaining to him or her and take advantage 
of the strict time limits® provided in that statute. Given the broad nature of the 
FLRA’s disclosure requirements, however, resort to either of these statutes will 
seldom prove necessary. 


VII. ‘‘NECESSARY AND RELEVANT” INFORMATION 


The FLRA provides little guidance as to the type of information that 
management must supply in response to a union request. Nowhere is this paucity 
more evident than in the statute’s use of the clause ‘‘reasonably available and 
necessary for full and proper discussion, understanding, and negotiation of subjects 
within the scope of collective bargaining’”® to define the limits on the union’s right 
of access. Arguably, this standard provides broader access than the Order, which 
was interpreted to require only that management provide to the union such 
information as was ‘‘relevant and necessary’’ to its representational functions.” In 
practice, however, this argument has not prevailed. Cases decided under the FLRA 
continue to use the ‘‘relevant and necessary’’ standard. In both the private and 
Federal sectors, the requested information must be relevant to a legitimate union 
collective bargaining need. If not, the refusal to furnish the information will not be 
an unfair labor practice.® In the private sector, the standard of relevance has been 
equated with traditional discovery,” which suggests that requested information 
should be furnished to the union as long as there exists a probability of relevance, 
and that close cases normally should be resolved in favor of furnishing the 
information. 

Critical to resolution of any dispute regarding a particular piece of informa- 
tion sought by a union is deciding which party bears the burden of proving 
relevance. Indeed, the burden-of-proof issue has been called ‘“‘the second ques- 
tion’’” in evaluating information requests. The Authority has adopted a two- 
pronged approach to this issue. First, certain types of information are considered 
“‘presumptively relevant.’”” That is, certain types of information have been held 
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“‘so intrinsic to the core of the employer-employee relationship that such informa- 
tion is considered presumptively relevant.’’” To be so classified, the information 
solicited by the union -nust bear directly on the negotiation or general administra- 
tion of the collective bargaining agreement.” That such relevance is established by 
reference to either contract bargaining or administration was settled almost two 
decades ago by the Supreme Court in NLRB v. Acme Industrial Co.," where the 
Court held that the employer’s duty to provide information extends not only to 
contract negotiation, but also to issues arising during the term of the agreement. 

Examples of such presumptively relevant information in the private sector 
include employee wage-and-salary data,” hours-of-work and overtime data,” 
employee names and addresses,” data pertaining to layoffs, discharges and rein- 
statements,” and fringe benefit data.” Reference to private sector cases, however, is 
not without risk, since unions in the Federal sector do not have the same range of 
negotiating flexibility that their private counterparts do. Since Federal sector 
unions may not, as a general rule, bargain over wages,” it is difficult to conclude 
that a request for wage-and-salary data is presumptively relevant in the Federal 
sector. Be that as it may, if the information requested is presumptively relevant, the 
employer bears the burden of proving lack of relevance.” 

On the other hand, if the information sought does not fall into the presump- 
tively relevant category, the union must prove that the requested information 
relates to bargainable issues.” Clearly then, whether or not the information is 
presumptively relevant is of prime concern to both management and the union. One 
important factor in determining relevance is the purpose for which the union has 
made the request. As noted earlier, management is entitled to rely on the union’s 
stated reason, even though the information might be relevant to another, albeit 
unstated, purpose.* Thus, what may be presumptively relevant in one case may be 
irrelevant in another. The relevance of specific types of information, no matter how 
apparently germane, cannot be assessed in a vacuum. For example, in United 
States Air Force v. American Federation of Government Employees,” the union 
sought data concerning management’s decision to contract out certain work. 





72. Id. (quoting Curtiss-Wright Corp. v. NLRB, 347 F.2d 61, 69 (3d Cir. 1965). 

73. NLRB v. Acme Indus. Co., 385 U.S. 432 (1967). 
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Recognizing that ‘‘the decision to contract out work is clearly a right reserved to 
management in the Federal sector,’”* the administrative law judge still felt bound 
to examine closely the terms of the parties’ collective bargaining agreement to 
determine the relevance of the requested information. 

Relevance need not be based on a specific grievance or bargaining pro- 
posal. Information necessary for cogent decisionmaking about the propriety, wis- 
dom and likely effects of potential grievances or bargaining positions is a proper 
subject for a disclosure request.” Relevance may also extend to data not immedi- 
ately connected with the grievance under discussion. For example, in [RS, Jackson- 
ville District v. National Treasury Employees Union," the union’s request for work 
performance data pertaining to employees similarly situated to the aggrieved 
individual was upheld even though the agency did not rely upon the data in making 
its decision to terminate the grievance. This principle, however, has its limitations. 
If the purpose specified by the union does not apparently relate to its representative 
duties, the union runs the risk that the Authority will not make the connection and 
deny the request. This is particularly true when the request pertains to a vague or 
ill-defined grievance.* 

In general, facts relating to regulation or administration of the contract will 
be relevant and must be supplied upon request. On the other hand, management 
opinions are not so susceptible to disclosure. If the requested data consists solely of 
the opinions of management, it is difficult to envision its necessity for execution of 
the union’s duty under the contract. 

Employee opinion, however, is an entirely different matter. How the mem- 
bers feel about their working conditions is useful and relevant to the union as well as 
to management. Thus, management-generated surveys of employee opinion would 
seem obtainable by the union. Such was not the case, however, in Bureau of 
Government Financial Operations v. National Treasury Employees Union,” in 
which management surveyed its employees about their attitudes toward their 
working conditions and relationship with management. In an opinion adopted by 
the Authority, the administrative law judge denied the union’s request for the 
survey. The court noted that the information contained no factual data that would 
benefit management in collective bargaining, but merely reflected the collective 
attitudes of the employees about their work. The court contrasted the survey 
information with facts regarding security, promotions, vacations and other key 
conditions of employment, which directly affect the union’s ability to perform its 
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representational function.” Thus, even though such surveys seem to fall squarely 
within the FLRA’s definition of disclosable information, unless a union can demon- 
strate a compelling need for the data, it is unlikely that the union will prevail. 

In some cases, even factually based surveys are beyond the union’s reach. 
In United States Customs Service, Region IV v. National Treasury Employees 
Union,” the union sought a management-conducted audit of the agency’s record- 
keeping procedures regarding overtime practice. Even though some employees had 
been questioned as part of the audit, since the interviews were conducted to verify 
the agency’s records and were unrelated to the manner in which overtime assign- 
ments were made, the Authority found insufficient proof that the audit was neces- 
sary and relevant.” 

This position appears somewhat at odds with that taken by the Authority in 
United States Customs Service, Region VII v. National Treasury Employees 
Union,” where it was held that data regarding an action arguably nongrievable 
under the collective bargaining agreement must be disclosed to the union. Perhaps 
the cases may be reconciled on the basis that, in the Region VII case, a specific 
grievance had been filed. What is significant, however, is the fact that the Authority 
ruled the requested data relevant and necessary, and hence disclosable, without 
addressing or resolving management’s contention that the action was nongrievable. 
This approach may be a variant of the ‘‘presumptively relevant”’ doctrine, but its 
continued application can only cause confusion. 

In summary, it is apparent that relevance is a function of both law and fact. 
If, by law, a union may not bargain or grieve about a particular matter, then its 
request for information about that matter should be denied. No matter how 
factually appealing a particular request may be, relevance cannot be determined 
without regard to the legal implications surrounding the union’s request.” On the 
other hand, even if clearly entitled to bargain or grieve about a particular matter, 
the union’s request must be factually relevant to the issue at hand” if it is to be 
honored by management. 
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VIII. MANAGEMENT DEFENSES 


In most cases, management readily supplies requested information, 
although it is clear that management is not always so cooperative. If a union 
persists, management must either put forward a viable defense or produce the 
desired data. In addition to the ‘‘irrelevant’’ and ‘‘unnecessary’’ objections 
addressed above, management has fallen back on a number of other defenses in the 
reported decisions. A few are worthy of discussion. 

Section 7114 of the FLRA provides several possible sanctuaries to harried 
management officials. For example, information which constitutes ‘‘guidance, 
advice, counsel, or training provided for management officials or supervisors, 
relating to collective bargaining’ need not be provided to a requesting union. The 
protection offered by this clause, however, is slight: 


While the Authority has not construed the scope of this exemption, it has been 
judicially interpreted to refer to the Office of Personnel Management’s (OPM) 
advice on negotiating strategies and tactics, guidance on evaluating union 
proposals, and advice on negotiating strategy and tactics in defense of agency 
regulations under the compelling need requirements of the statute.” 


Perhaps this narrow shield explains why the exemption has been invoked so 
infrequently. An attempt to expand the exemption’s coverage to all ‘‘intramanage- 
ment communications’ was unsuccessful. Any such communication, however, 
must still be “‘necessary and relevant’ if the union is to prevail.” 

Another potential defense for management is that part of section 7114 of 
the FLRA which requires the agency to provide necessary and relevant data only 
*‘to the extent not prohibited by law.’”"” Most of the cases that have dealt with this 
exception concern an agency’s attempt to rely on the Freedom of Information Act"™ 
[hereinafter the FOIA] as a statutory basis for denying a union’s request. As will be 
discussed subsequently, these attempts have met with universal failure. At least one 
case, however, involved a more subtle argument that disclosure was prohibited by 
law. In IRS, Buffalo District v. National Treasury Employees Union,’ the union 
sought certain information which, by separate statute,’® could be provided to an 
employee in connection with administrative proceedings affecting the employee’s 





96. 5 U.S.C. § 7114(bX4X(c) (1982). 
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rights. The union did not request the data on the basis of that statute choosing 
instead to rely on section 7114 of the FLRA. The agency resisted disclosure on the 
grounds that the FLRA was inapplicable since disclosure of the data was covered in 
the other statute. The agency argued that the Authority had no jurisdiction to 
determine the issue, which, in effect, was to assert that the disclosure was prohib- 
ited by law. The Authority disagreed, reasoning that since Congress had vested 
jurisdiction to determine the existence of unfair labor practices in the Authority, 
allowing any other agency to decide such issues would effectively nullify a portion of 
the FLRA.' 

A similar argument was unsuccessfully asserted by the agency in Bureau of 
Alcohol, Tobacco and Firearms v. National Treasury Employees Union.'* The 
“‘other law”’ relied upon by the agency to support nondisclosure was the FOIA. The 
agency argued that the FLRA’s provision requiring disclosure to the extent not 
prohibited by law allowed the agency to rely on the FOIA in deciding whether 
disclosure should be made.” 

This argument—that compliance with the FOIA equals compliance with 
the FLRA—was soundly rejected by the Authority. The FLRA and FOIA were held 
not to be coextensive. Compliance with the procedures of one does not necessarily 
satisfy the requirements of the other: ‘‘The right to data under Section 7114(b).. . 
is not controlled by FOIA.’ Thus, even though an agency may be correct in 
asserting that information need not be disclosed under the terms of the FOIA, that 
argument has little relevance to a disclosure request made under the FLRA.'® The 
Authority has taken this position in every case involving the issue since 1979.” If, 
however, a union chooses to rely on the FOIA, instead of the FLRA, it will be bound 
by that decision and may be treated by the agency as any other member of the 
general public. For example, the Authority has held that fees under the FOIA do not 
become negotiable conditions of employment simply because the union represents 
employees of the agency receiving the FOIA request." 





104. IRS, Buffalo Dist. v. National Treasury Employees Union, 7 F.L.R.A. 654, 662 (1982). 

105. Bureau of Alcohol, Tobacco & Firearms v. National Treasury Employees Union, 8 F.L.R.A. 547 
(1982). 

106. Id. at 556. 

107. Id. 

108. Even under the terms of the Executive order, the Authority rejected ‘‘the contention that the 
Freedom of Information Act or the Privacy Act constitutes a statutory appeal procedure so as to 
preclude the union’s right to seek necessary and relevant information.” United States Customs 
Serv., Houston Region v. National Treasury Employees Union, 1 F.L.R.A. 574, 576 (1979). 

109. Bureau of Gov’t Fin. Operations v. National Treasury Employees Union, 2 F.L.R.A. 40 (1979); VA 
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In sum, a union may avail itself of the FOIA to take advantage of that 
statute’s strict processing-time requirements or to seek information not necessarily 
‘relevant and recessary’’ to its representative duties. Doing so, hcwever, subjects 
the union to the FOIA’s limitations. On the other hand, the agency cannot satisfy 
FLRA requirements if it treats it employees’ bargaining representative like any 
other information seeker under FOIA guidelines. 

Closely related to these considerations are agency concerns that union 
demands for information will compromise the privacy interests of ‘‘unaffected”’ 
employees and supervisors. When the two interests have clashed, the agency’s 
concerns have usually proved to be of lesser significance than a union’s right to 
information under the FLRA."" In deciding privacy-related issues, whether under 
the Order'” or the FLRA,"” the Authority balances the employee’s right to privacy 
against the ‘‘paramount public interest’’ in fostering effective performance of the 
union’s representational functions and efficient operation of Federal merit sys- 
tems.'* The Authority has not delineated what weight individual factors will be 
given in applying the balancing test. Since, however, the basic thrust of American 
labor law has been to recognize majority interests over individual preferences, it is 
clear that privacy concerns must be compelling to override the union’s right to 
information. This is the rule in the private sector’ and there is little reason to 
expect different results in the Federal sector. 

The Authority has had only two occasions to consider agency claims that 
the information sought by the union does not exist. Such assertions fall squarely 
within that section of the FLRA which exempts from disclosure data which is not 
‘‘normally maintained by the agency in the regular course of business.’’""* In both 
instances, it was held that denial of access to nonexistent records was not an unfair 
labor practice.'” This conclusion seems safe enough, although its ramifications 
have yet to be fully explored. For example, who must demonstrate the existence or 
nonexistence of the desired data? This point has not been litigated, but the 
Authority’s early pronouncement in the area suggests that the burden 
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is on the union to show the existence of the data.'* Another concern is the extent to 
which an agency can claim nonexistence. For example, it remains unclear whether 
transfer of the desired information to another agency constitutes nonexistence, or 
whether data in the hands of a private party with whom the agency has contracted 
to process or study data is beyond the union’s reach. In these and other situations, 
the agency might assert that the data is not normally maintained in the regular 
course of business, but responses to such assertions must await further litigation. 

The Authority has provided some guidance with regard to an agency’s 
claim that supplying the requested information would place too heavy a burden 
upon it. Such a claim was made in RS v. National Treasury Employees Union.'” 
The defense was not well received, primarily because the agency did so little to 
demonstrate its good faith in attempting to satisfy the request. The agency made no 
effort to gather the requested information, to prepare alternatives, or even to make 
the material available for inspection.” More recently, a similar result was reached 
in Social Security Administration v. American Federation of Government Employ- 
ees," where the agency admitted that it would have required less than an hour to 
respond’ to the union’s request for information. Under such circumstances, the 
Authority was not impressed with management’s claims of undue burden. 

In a proper case, however, such a claim could prevail. The more vague and 
ill-defined the union’s request, the more likely a claim of undue burden will be 
sustained. For example, in Director of Administration, Headquarters, United 
States Air Force v. American Federation of Government Employees:'* 


The vague, general nature of the request put management in the position of 
having to engage in pure speculation and conjecture, not to mention under- 
taking a significant burden of having to review 1000 contracts let during the 
term of the collective bargaining agreement, and extract the information 
sought in order to comply. . ..To the extent that the Union’s request requires 
the furnishing of contracts let in the past, I would conclude that such data is 
not reasonably available. With respect to future contracts, however, I am not 
persuaded that it would be an onerous burden for the Agency to provide the 
information requested.'* 





118. IRS v. National Treasury Employees Union, 1 F.L.R.A. 797, 801 (1979). ‘‘Since complainant [the 
union] has failed to establish that such documents are, or ever were, in the possession or under the 





control of the respondent, it has not been shown that their nonproduction violated the provisions of 
the [Executive] Order. . ..’’ Id. 
119. Id. 


120. Id. at 281. In finding that the claim of undue burden was not made in good faith, the Authority also 
noted the agency’s insistence that the information would not have been furnished under any 
circumstances. 

121. Social Sec. Admin. v. American Fed’n of Gov’t Employees, 15 F.L.R.A. 969 (1984). 

122. Id. at 970. 

123. Director of Admin., HQ, United States Air Force v. American Fed’n of Gov’t Employees, 6 F.L.R.A. 
110 (1981). 

124. Id. at 124. 
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Thus, the key to resolving such claims is evidence of intransigence on either side. 
Lack of good faith on the part of either management or labor will invariably work to 
that party’s disadvantage. 


IX. SUFFICIENCY OF RESPONSE 


Assuming management either has no defense, or chooses not to rely upon a 
defense to the union’s request, it must determine what form its response will take. 
Occasionally, management may wish to respond to the request with less than a 
“‘signed, sealed and delivered’’ package. The standards by which the sufficiency of 
such a response are judged interest both union and management officials. The 
‘‘touchstone”’ in the private sector in this area is the NLRB case of The Cincinnati 
Steel Castings Company.’ Setting forth the general rule, the NLRB there said that 
an employer was not obligated to furnish information in the exact form requested 
by the union. Management met its obligation to provide data if the information 
‘‘was made available in a manner not so burdensome or time consuming as to 
impede the bargaining process.’”'* Also well known is the NLRB’s decision in 
Lasko Metal Products,” where it held that: ‘‘[G]ood faith bargaining requires only 
that such information be made available at reasonable times and in reasonable 
places and with an opportunity for the union to make a copy of the information if it 
so desires.’”!* 

The Authority has not directly ruled on the issue of whether merely 
referring the union to the place where the information may be found constitutes a 
sufficient response. It passed up an opportunity to do so in Department of the Navy 
v. United Association of Journeymen and Apprentices of the Plumbing and Pipefit- 
ters Industry,’ stating that its disposition of the case made it unnecessary to decide 
whether management could have met its obligation to furnish information by 
directing the union to particular files or personnel who would find the informa- 
tion.” The administrative law judge had ruled that the agency had met its 
obligation by doing so. Despite the absence of a direct ruling, the Authority has all 
but settled the issue by its broad pronouncements on the related question of who 
must bear the cost of providing the information to the union. The Authority has 
ruled unequivocally that the union is not responsible for costs incurred in the 
satisfaction of its request.'" Implicit in this holding is a requirement 





125. The Cincinnati Steel Castings Co., 86 N.L.R.B. 592 (1949). 

126. Id. at 596. 

127. Lasko Metal Products, 148 N.L.R.B. 976 (1963). 

128. Id. at 979. 

129. Department of the Navy v. United Ass’n of Journeymen, 14 F.L.R.A. 564 (1984). 

130. Id. at 566. 

131. VA Regional Office, Denver v. American Fed’n of Gov’t Employees, Local 1557, 10 F.L.R.A. 453 
(1982). For further discussion of costs in handling the request, see supra text accompanying notes 
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that an actual transfer of information take place; consequently, mere referral will 
seldom prove sufficient to satisfy management’s obligation. 

This is not to say that referral is never appropriate. Certainly, if manage- 
ment is having difficulty in responding to a particular request, it would do well to 
make materials available for union inspection. Not only will this expedite the 
response and improve labor-management relations, it will also improve manage- 
ment’s position in any subsequent unfair labor practice proceeding.'” Merely doing 
nothing, when referral is possible, accomplishes none of these goals. 

Regardless of how management responds to a union request for informa- 
tion, it must do so in good faith. Misleading responses are worse than no response at 
all because they may lull the union into a false sense of security by making it think 
that it possesses all relevant information when, in fact, it does not.'* An agency 
could ‘‘sanitize’’ information not required to be disclosed by the FLRA (e.g., 
‘‘prohibited by law from disclosure’’), but unless the agency has specific authority 
for doing so, the FLRA general counsel may well attack the response as insufficient. 
That course was taken by the general counsel in Army and Air Force Exchange 
Service v. American Federation of Government Employees,“ where the general 
counsel argued that ‘‘an offer of sanitized records violates the union’s rights under 
the statute.’’"* Even though the contention was not ruled upon, the point seems to 
have been made. Consequently, before unilateral actions to sanitize data are 
undertaken, management is well-advised to consult the union and seek a mutually 
satisfactory resolution.'* 


X. Costs 


As noted above, the Authority has determined that an agency’s obligation 
to furnish information under the Act requires it to provide the material at no cost to 
the union.'” The Authority first so ruled in Veterans’ Administration Regional 
Office, Denver v. American Federation of Government Employees.'* After noting 
that the FLRA is silent on the question of costs, the Authority held that, since 
management’s duty to furnish data is an integral part of the broader duty to 
negotiate in good faith, information must be furnished to the union without charge. 
The Authority also claimed that its conclusion was consistent with the common 





132. IRS, Jacksonville Dist. v. National Treasury Employees Union, 1 F.L.R.A. 266 (1979). 

133. Department of Army & Air Force, v. Association of Civilian Technicians, N.Y. Council, 1 F.L.R.A. 
649 (1979). 

134. Army & Air Force Exch. Serv. v. American Fed’n of Gov’t Employees, 13 F.L.R.A. 392 (1982). 

135. Id. at 399 n.3. 

136. See 48 Am. Jur. 2d Labor and Labor Relations § 1049 (1979). 

137. Army & Air Force Exch. Serv. v. American Fed’n of Gov’t Employees, 13 F.L.R.A. 392, 394 (1983). 

138. VA Regional Office, Denver v. American Fed’n of Gov’t Employees, Local 1557, 10 FL.R.A. 453 
(1982). 
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definition of ‘‘furnish,”’ which the Authority took to be “‘to provide, supply or 
give.” 

Neither of the reasons articulated by the Authority in support of its position 
is persuasive. The fact that management must supply the data as part of its duty to 
bargain in good faith has no relationship to the issue of cost. Management’s duty to 
provide information is dictated by the fact that management has the data in its 
possession. If the union were charged with the duty to provide union information to 
management, it seems unlikely that the Authority would conclude so readily that 
the union must bear the costs involved. As for the common meaning of ‘‘furnish,”’ 
that word is devoid of any connotation of economic consequence. 

On the other hand, there are strong arguments for the proposition that the 
union is not entitled to a ‘‘free lunch’’ in this regard. First, an employer in the 
private sector is not obligated to assume the cost of supplying data to a union,’ and 
no discernable reason exists why the rule should be different in the public sector.'*' 
Second, since the statute is silent with respect to cost allocation and ‘‘Congress 
made no finding of any specified circumstance under which the agency must 
assume a financial obligation in connection with the requirement that it furnish 
data,” as it did with respect to agency provision of ‘‘official time,” ‘‘the 
inescapable conclusion is that an agency has no affirmative obligation to provide 
photocopies of data at no charge.’” Be that as it may, the Authority has affirmed 
its position as recently as 1984,'* and has given no indication that the position is 
likely to change. 


XI. REMEDIES 


The usual remedy for a breach of management’s duty to supply necessary 
and relevant information to the union is the entry of a ‘‘cease and desist’’ order by 
the Authority, directing management to cease withholding the desired information. 
The entry of such an order usually includes a direction to management to post a 
notice to employees with the details of the order and management’s expressed 





139. Id. at 456. 

140. 48 Am. Jur. 2d Labor and Labor Relations § 1049 (1979), VA Regional Office, Denver, Case No. 7- 
CA-365, OALJ-81-032 (1981). 

141. See Army & Air Force Exch. Serv. v. American Fed’n of Gov’t Employees, 13 F.L.R.A. at 397 
(1982). 

142. Id. at 401. 

143. Staff of House Comm. on Post Office and Civil Service, 96th Cong., Ist Sess., Legislative History of 
the Federal Service Labor-Management Relations Statute, Title VII of the Civil Service Reform Act 
of 1978, at 772-73 (Comm. Print 1979). 

144. Army & Air Force Exch. Serv. v. American Fed’n of Gov’t Employees, 13 F.L.R.A. 392, 401 (1982). 

. United States Forces Korea, 8th Army v. National Fed’n of Fed. Employees, 15 F.L.R.A. 373 (1984). 
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intent to abide thereby included. Cases in which additional relief has been pro- 
vided, or even requested, are rare. In one early case,'“ the union sought reinstate- 
ment of the employee to whom the requested information pertained. That relief was 
denied on the grounds that there was insufficient evidence ‘‘to show that but for the 
refusal to furnish the requested information the employee would not have been 
discharged.’”’ The Authority did not discuss the issue further in that case, and has 
not faced the issue squarely since then. One case, however, did reveal a possibility 
that, in appropriate circumstances, the Authority might be willing to grant such 
relief: 


In his proposed remedy, the Judge recommended that the Respondent be 
required to provide the information to the Union upon request, and to hold 
another oral hearing at which the Union would have an opportunity to 
persuade the Respondent to reconsider the adverse action previously imposed 
on the unit employee. However, the Authority takes official notice that the 
Merit Systems Protection Board has already resolved the adverse action issue 
and determined that the disciplinary action imposed was the minimum 
required by law . :. . Under these circumstances, a rerun of the pre-decisional 
oral hearing to enable the Respondent to reconsider the adverse action 
imposed would serve no purpose, and therefore shall not be directed by the 
authority.'# 


By implication, then, the Authority would have ordered a rehearing if the circum- 
stances warranted more than a pro forma proceeding. The Authority’s willingness 
to grant extra relief is also demonstrated by Veterans’ Administration, Iron Moun- 
tain v. American Federation of Government Employees,” where it ordered the 
agency to repay the union amounts collected to cover the costs of supplying 
requested data. To what extent the Authority is willing to provide relief in other 
appropriate ‘‘circumstances”’ is a question that must await future development. 


XII. ConcLusion 


The union’s right to management information in the Federal sector is a 
broad one, but it is not without limitation. While management cannot treat the 
union as a member of the general public, the union is not entitled to unbridled 
access to management data. Where a dispute exists about the limits of the union’s 





146. IRS, Jacksonville Dist. v. National Treasury Employees Union, 1 F.L.R.A. 266 (1979). 

147. Id. at 282. 

148. IRS, W. Region v. National Treasury Employees Union, 9 F.L.R.A. 480, 481 (1982) (emphasis 
added). 

149. VA, Iron Mountain v. American Fed’n of Gov’t Employees, 10 F.L.R.A. 468 (1982). 
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right in a particular case, it must be resolved under the Federal Labor Relations Act 
and not under other information regulation schemes, such as the Freedom of 
Information Act. Application of the Federal Labor Relations Act generally will 
result in outcomes similar to those prevailing in the private sector. Significant 
differences, however, do exist. To operate effectively in the Federal sector, manage- 
ment and union officials alike must be aware of both the similarities and the 
differences. Ignorance demonstrated in application of either will result in unwar- 
ranted costs in time and money and, more importantly, will unnecessarily hinder the 
collective bargaining process. 
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The questionable accuracy of eyewitness identifications has been discussed 
and debated in numerous psychological studies,' legal journals,” and court deci- 
sions.’ Despite the urgings of commentators for a more liberal approach to the 
admissibility of expert testimony on human perception and memory, Federal and 
State appellate courts have consistently upheld trial court decisions excluding such 
evidence.‘ Recent developments, however, in civilian case law specifically address- 
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3. See, e.g., Watkins v. Sowders, 449 U.S. 341, 349-60 (1981) (Brennan, J., dissenting); Manson v. 
Brathwaite, 432 U.S. 98, 111-12 (1977); United States v. Wade, 338 U.S. 218, 228 (1967) (‘‘The 
vagaries of eyewitness identification are well known, the annals of criminal law are rife with 
instances of mistaken identification.’’), Kampshoff v. Smith, 698 F.2d 581 (2d Cir. 1983); United 
States v. Russell, 532 F.2d 1063, 1066-67 (6th Cir. 1976); United States v. Telfaire, 469 F.2d 552, 558- 
59 (D.C. Cir. 1972). 

4. See, e.g., United States v. Purham, 725 F.2d 450 (8th Cir. 1984); United States v. Thevis, 665 F.2d 
616 (Sth Cir.), cert. denied sub nom. Evans v. United States, 456 U.S. 1008 (1982); United States v. 
Sims, 617 F.2d 1371 (9th Cir. 1980); United States v. Fosher, 590 F.2d 381 (Ist Cir. 1979); United 
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ing this issue and in military case law interpreting pertinent Military Rules of 
Evidence signal increased appellate scrutiny of trial court decisions rejecting 
eyewitness expert testimony. The purpose of this comment is to focus on these 
developments in an effort to define the emerging limits on the discretionary power 
of trial judges to preclude expert testimony on human perception and memory. 


I. THE AMARAL ANALYSIS 


In United States v. Amaral, the appellant sought reversal of his conviction 
for bank robbery, arguing that the trial court erroneously excluded expert psycho- 
logical testimony on ‘‘the effect of stress on perception and, more generally, 
regarding the unreliability of eyewitness identification.’”* In what has become the 
leading decision addressing this issue, the Court of Appeals for the Ninth Circuit 
identified four requirements for the admissibility of eyewitness expert testimony: 
first, a qualified expert; second, a proper subject; third, conformity to a generally 
accepted explanatory theory; and finally, probative value outweighing prejudicial 
effect.’ 

While the analytical framework of Amaral has been frequently cited in 
subsequent court decisions,’ more recent cases have relied primarily on the Federal 
Rules of Evidence, particularly rules 702 through 704, in resolving eyewitness 
expert testimony issues.’ Despite this shift in emphasis, the four- part Amaral test 
remains a useful framework within which developments in this area of the law can 
be compartmentalized and analyzed. 





United States v. Nobles, 422 U.S. 225 (1975); United States v. Amaral, 488 F.2d 1148 (9th Cir. 1973), 
United States v. Collins, 395 F. Supp. 629 (M.D. Pa. 1975); United States v. Hulen, 3 MJ. 275 
(C.M.A. 1977); United States v. Dodson, 16 M.J. 921 (N.M.C.M.R. 1983), United States v. Hicks, 7 
M.J. 561 (A.C.M.R. 1979); State v. Valencia, 118 Ariz. 136, 575 P.2d 335 (Ariz. Ct. App. 1977), Dyas 
v. United States, 376 A.2d 827 (D.C. 1977); State v. Helterbridle, 301 N.W.2d 545 (Minn. 1980). 

. 488 F2d 1148 (9th Cir. 1973). 

Td. at 1153. 

7. The Amaral decision has been criticized for misinterpreting and misapplying its four evidentiary 
principles in the context of expert psychology and for failing to establish any guidelines to aid the 
trial court in exercising its discretion. Note, supra note 2, at 1013-14. 

8. See, e.g., United States v. Purham, 725 F.2d 450, 454 (8th Cir. 1984); United States v. Thevis, 665 
F.2d 616, 641-42 (Sth Cir. 1982), United States v. Brown, 501 F.2d 146, 150-51 (9th Cir. 1974), rev'd 
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testimony in criminal appeals cases). In United States v. Hulen, 3 M.J. 275 (C.M.A. 1977), the only 
Court of Military Appeals decision specifically addressing eyewitness expert testimony, the Amaral 
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States, 293 F. 1013 (D.C. Cir. 1923). 

9. See, e.g., United States v. Downing, 753 F.2d 1224 (3d Cir. 1985); United States v. Thevis, 665 F.2d 
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A. The First Amaral Requirement — Expertise in Human Perception and 
Memory 


Federal and Military Rule of Evidence 702 allows a witness to be qualified 
as an expert by reason of ‘‘knowledge, skill, experience, training, or education.’’"° 
The decision regarding qualification of an expert is reserved to the trial judge and 
is subject to reversal for abuse of discretion.'' Only a handful of appellate cases have 
addressed the issue of insufficient showing of witness expertise.'? Such expertise, 
though, is not difficult to locate for eyewitness testimony issues, since psychologists 
capable of qualifying as experts under the broad criteria of rule 702, either on the 
basis of their own research or acquired familiarity with the pertinent body of 
literature, are readily available." 

For the military practitioner, the Court of Military Appeals has interpreted 
rule 702 liberally in United States v. Hammond," finding that ‘‘the expert who is 
called to testify need not be ‘an outstanding practitioner,’ but need only be a person 
who can help the jury.’’'* Whether a qualified expert, however, under rule 702, ‘‘will 
assist the trier of fact to understand the evidence’’”* and will ‘‘help the jury’’” 
remains the central issue confronting a trial judge ruling on the admissibility of 
eyewitness expert testimony and is the focus of the second part of the Amaral test. 


B. The Second Amaral Requirement — Proper Subject Matter 


The proper-subject-matter component of the Amaral test is the most com- 
monly cited justification for excluding eyewitness expert testimony.'* This subject- 





429 U.S. 1132 (1979); United States v. Brown, 540 F.2d 1048 (10th Cir. 1976), cert. denied, 429 U.S. 
1100 (1977). 

10. Fed. R. Evid. 702; Mil. R. Evid. 702. 
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F.2d 340, 382 (7th Cir. 1972), cert. denied, 410 U.S. 970 (1973); United States v. Snipes, 18 M.J. 172, 
178 (C.M.A. 1984); United States v. Hulen, 3 M.J. 275, 277 (C.M.A. 1977). 

12. Cf. United States v. Watson, 587 F.2d 365, 368-69 (7th Cir. 1978), cert. denied sub nom. Davis v. 
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who is familiar with all of the research on a particular factor, also is qualified. See Johnson, supra 
note 2, at 966 & n. 186; Note, supra note 2, at 1015-16; Comment, supra note 2, at 479. 

14. 17M.J. 218 (C.M.A. 1984). 
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325 (1981)). 
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146 (9th Cir. 1974), rev’d on other grounds sub nom. United States v. Nobles, 422 U.S. 225 (1975); 
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matter test has been subjected by the courts and commentators to two principal 
interpretations." First, stated in the negative, a proper subject for expert testimony 
is not ‘‘one of such common knowledge that people of ordinary education could 
reach a conclusion as intelligently as the witness.’ Second, eyewitness expert 
testimony is improper where it invades the province of the jury and usurps the juror 
function.”! 


1. The average juror’s knowledge and experience 


The rule that expert testimony is not properly admitted on subjects within 
the average juror’s knowledge and experience is well established.” In many deci- 
sions addressing the admissibility of eyewitness expert testimony, the argument has 
been made that the typical juror already possesses a sufficient understanding of the 
possibility for error in eyewitness identifications.” Further, even if a lack of 
knowledge or understanding exists, the lawyer’s tools of cross-examination and 
closing argument should suffice to focus the jury’s attention on potential prob- 
lems.” Citing Federal Rule of Evidence 702, courts have correspondingly held that 
expert testimony would not assist the trier of fact to understand the evidence or to 
resolve an issue in question, since jurors already possess the common sense, 
intuition and knowledge necessary to cope with the problem.” 





United States v. Dodson, 16 M.J. 921, 930 (N.M.C.M.R. 1983); Johnson, supra note 2, at 967; Note, 
supra note 2, at 1016. 
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Co. v. Parry, 166 F. 407, 411, 415 (8th Cir. 1909); United States v. Amaral, 488 F.2d 1148, 1152-53 
(9th Cir. 1973); United States v. Collins, 395 F. Supp. 629, 636 (M.D.Pa. 1975); 7 J. Wigmore, 
Evidence in Trials at Common Law § 1921 (3d ed. 1940); Ladd, Expert Testimony, 5 Vand. L. Rev. 
414, 419 (1952). 

. See cases cited supra note 20. 

. See, e.g., United States v. Thevis, 665 F.2d 616, 641 (5th Cir.), cert. denied sub nom. Evans v. United 
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Most jurors are certainly capable of appreciating the effects of such factors 


observation interval, vision impairmenis, and lack of attention.” The psychological 
findings emerging from the extensive body of literature on human perception and 
memory, however, demonstrate that other phenomena ‘‘may be known only to some 
jurors, or may be imperfectly understood by many, or may be contrary to the 
intuitive beliefs of most.’ Among these are high error rates in cross-racial 
identifications,” adverse affects of stress on the ability to perceive and remember,” 
unconscious transference of memory,” an absence of correlation between a witness’ 
confidence and the accuracy of his or her identification,” feedback factors following 
the event,” and the forgetting curve.* Other findings related to perception and 





26. 


88 


31. 


— 


32. 


33. 





See, e.g., K. Ellison & R. Buckhout, supra note 1, at 86-88; L. Taylor, supra note 2, at 25-32; Note, 
supra note 2, at 978. Even with respect to these factors, psychological studies on perception and the 
acquisition of information in general demonstrate that expert testimony may be of assistance to the 

jury in appropriate cases. For example, the duration of an observation period can be of great 
significance in convincing a jury of the reliability of a witness’ identification of an accused. Studies 
show that witnesses consistently overestimate the length of brief periods of time, especially in the 
presence of stressful stimuli. See K. Ellison & R. Buckhout, supra note 1, at 86; A. Yarmey, supra 
note 1, at 42; Schiffman & Bobko, Effects of Stimulus Complexity on the Perception of Brief 
Temporal Durations, 103 J. Experimental Psychology 156 (1974). 

People v. McDonald, 208 Cal. Rptr. 236, 247, 698 P.2d 709, 720 (1984). 

Studies have demonstrated significant inaccuracies in interracial recognition and identification. 
This is so even for people with frequent exposure to members of other races. See, e.g., E. Loftus, 
supra note 1, at 136-42; L. Taylor, supra note 2, at 19-20; Katz & Reid, supra note 2, at 201-03; 
Comment, supra note 2, at 470-72. See also United States v. Telfaire, 469 F.2d 552 (D.C. Cir. 1972). 
Contrary to the common belief that fear results in enhanced powers of perception, it has been 
shown that stress causes a loss of abstract abilities generally and a significant decrease in 
perceptual ability. Life threatening situations trigger a general adaption syndrome that leaves an 
observer disorganized and unable to integrate incoming information. See, e.g., K. Ellison & R. 
Buckhout, supra note 1, at 94-97; E. Loftus, supra note 1, at 33-36; Katz & Reid, supra note 2, at 184- 
86; Note, supra note 2, at 979-81; Comment, supra note 2, at 475. 

Unconscious transference occurs when the witness confuses a person seen in on2 situation with a 
person seen in a different situation. Thus a witness who takes part in a photo identification session 
without identifying any of the photographs may at a later confrontation unconsciously relate his or 
her familiarity with the suspect to the crime rather than to the previous identification session. See 
generally E. Loftus, supra note 1, at 142-44; L. Taylor, supra note 2, at 39-40. Cf. Note, supra note 2, 
at 982-84. 

Psychological findings indicate no relationship between the confidence displayed by a witness in his 
or her identification and the actual accuracy of that identification. Some studies, in fact, have shown 
a negative correlation. See generally E. Loftus, supra note 1, at 100-04; Johnson, supra note 2, at 
198-99; Note, supra note 2, at 985. 

Witnesses unconsciously assimilate into their identifications information gained subsequent to the 
event. Discussions between witnesses can unintentionally result in reinforcement of confidence in 
an identification. See generally L. Taylor, supra note 2, at 47-53; Katz & Reid, supra note 2, at 201. 
The process of forgetting is not uniform. Experiments have shown that forgetting occurs very 
rapidly and then tends to level out. Thus immediate identification is much more trustworthy than 
long delayed identification. Long delayed recognition may be indicative of suggestive procedures 
by police, feedback working to fill in gaps in the memory or unconscious transference. See generally 
E. Loftus, supra note 1, at 53-54; L. Taylor, supra note 2, at 41-47. Cf. Note supra note 2, at 982-86. 
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memory which bear on eyewitness identification also have been identified.” . 

In Amaral the court stated its belief that ‘‘effective cross-examination is 
adequate to reveal any inconsistencies or deficiencies in the eyewitness testi- 
mony.’’* The adequacy of cross-examination of an eyewitness in exposing uncon- 
scious psychological phenomena, let alone in explaining to the jury what has 
unintentionally transpired over time in the witness’ memory, is subject to question. 
Cross-examination is useful when it elicits facts known but not admitted by the 
witness. If the witness honestly maintains, however, that he or she has made an 
accurate identification despite, for example, the use of suggestive photospreads, a 
difference in the race of the defendant, a stressful criminal encounter, or a lengthy 
period of time between the crime and the ultimate positive identification, the best 
cross-examination will still be of dubious value in exposing the potential impact of 
these factors on accuracy.* 

Cross-examination may expose other sources of unreliability despite the 
witness’ honest beliefs, such as lack of attention, vision impairments, an emotional 
state, neurological disorders, and ambient conditions that can be used to infer 
inaccuracy. Cross-examination may not, however, be effective in depicting functions 
of perception and memory at the unconscious level which adversely affect the 
accuracy of identifications.” Moreover, any attempt by counsel during closing 
argument to explain the significance of relevant psychological phenomena without 
supporting expert testimony will predictably elicit a successful objection from 
opposing counsel for arguing facts not in evidence. 

The resistance of trial and appellate courts to the admission of eyewitness 
expert testimony can frequently be attributed to inadequate offers of proof made 
by defense counsel. In United States v. Fosher,* for example, the court stated that 
the ‘‘written offer did not make clear the relationship between the scientific 
evidence offered and the specific testimony of the eyewitness.’’” Proponents of 
eyewitness expert testimony, then, must formulate a synopsis of expected testimony 
that conveys, in detail, the scientific bases for the testimony and, more importantly, 
how the testimony relates to the facts of the case.” 





34. Findings relate, for example, to the effects of suggestiveness in questioning, interviews, lineups and 
photospreads; the impact of witness expectations, biases and predispositions; the ability to remem- 
ber insignificant events, i.e., details surrounding a crime that the witness was unaware of while it 
transpired; and the effect of intrinsic motivation of the witness. See generally K. Ellison & R. 
Buckhout, supra note 1; L. Taylor, supra note 1; E. Loftus, supra note 1. 

. 488 F.2d at 1153. 

Cf. Johnson, supra note 2, at 952-53; Note, supra note 2, at 994-95, 1025. 

. Id. See also Watkins v. Sowders, 449 U.S. 341, 356-57 (1981) (Brennan, J., dissenting). 

. 590 F.2d 381 (Ist Cir. 1979). 

. Id. at 382. See also United States v. Sims, 617 F.2d 1371, 1375 (9th Cir. 1980). 

. Cf. United States v. Smith, 736 F.2d 1103, 1105-06 (6th Cir.), cert. denied, 105 S.Ct. 213 (1984) 
(pointing out how the offer of proof in this case differed from that in United States v. Fosher in 

firmly establishing the relation of the psychological findings to the facts). 
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While the exclusion of eyewitness expert testimony may be justified in some 
cases based on the failings of counsel, the courts have been unnecessarily begrudg- 
ing in their implementation of Federal Rule of Evidence 702. Moreover, insufficient 
attention has been given by trial and appellate judges over the last decade to the 
impressive consistency in the results of psychological studies which contradict the 
assumptions that: first, jurors possess sufficient knowledge to assess the reliability 
of eyewitness testimony; and, second, competent counsel can expose and convey the 
significance of problems inherent in eyewitness testimony through cross- 
examination. In five recent appellate decisions discussed below, an incipient trend 
toward acceptance of the probative value of the psychological data has emerged." 
These courts have acknowledged the well-documented findings of the experimental 
psychologists with potentially significant applications for future resolution of this 
issue. 

In State v. Chapple, the Supreme Court of Arizona reviewed the appel- 
lant’s conviction for three counts of first-degree murder. The identifications of two 
eyewitnesses were crucial to the prosecution’s case. No other direct or circumstan- 
tial evidence connected the appellant to the murders. The defense presented seven 
witnesses who testified that the defendant was in another state on the date in 
question. Photospreads were used by the police a few days after the murders with 
inconclusive results. The eyewitnesses were brother and sister and had ample 
opportunity to discuss their recollections. More than a year later, photographs were 
again displayed to the two witnesses and positive identifications were obtained.” 
The trial court excluded the testimony of psychologist Elizabeth Loftus, a 
nationally-known expert on human perception and memory, on the basis that the 
information sought to be admitted was within the common knowledge of the jurors 
and could be covered in cross-examination and closing arguments.“ 

Unlike the First Circuit in Fosher, the Arizona Supreme Court in Chapple 
had before it a detailed offer of proof demonstrating the applicability of Dr. Loftus’ 
expected testimony to the facts of the case. In applying the Amaral test, the court 
cited Arizona Rule of Evidence 702,* the Arizona equivalent of Federal Rule 702, 
and relied on the Federal advisory committee’s interpretation in support of its 
analysis: 





41. United States v. Downing, 753 F.2d 1224 (3d Cir. 1985), United States v. Smith, 736 F.2d 1103 (6th 
Cir.), cert. denied, 105 S.Ct. 213 (1984); Kampshoff v. Smith, 698 F.2d 581 (2d Cir. 1983); State v. 
Chapple, 135 Ariz. 281, 660 P.2d 1208 (1983); People v. McDonald, 208 Cal. Rptr. 236, 690 P.2d 709 
(1984). 

42. State v. Chapple, 135 Ariz. 281, 285, 660 P.2d 1208, 1212 (1983). 

43. Id. 

44. Id. at 293, 660 P.2d at 1220. 

45. The cited rule reads: 

Testimony by Experts. If scientific, technical, or other specialized knowledge will assist the 
trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an 
expert by knowledge, skill, experience, training, or education, may testify thereto in the form 
of an opinion or otherwise. 

Ariz. R. Evid. 702. 
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The test is not whether the jury could reach some conclusion in the 
absence of the expert testimony, but whether the jury is qualified without such 
testimony ‘‘to determine intelligently and to the best possible degree the 
particular issue without enlightenment from those having a specialized under- 
standing of the subject. . ..’” 


Acknowledging that the reasons cited by the trial judge would correctly 
permit preclusion of such testimony in the great majority of cases, the court held 
that exclusion of Dr. Loftus’ testimony was erroneous.” It emphasized the unique 
circumstances leading up to Chapple’s identification, and the relevance of various 
psychological phenomena bearing on the eyewitness identifications. The court, 
expanding the Amaral test, set forth five criteria which dictated admission of the 
expert testimony: first, the facts were close and one of the key factual disputes to be 
resolved involved the accuracy of the eyewitness identification; second, the preclu- 
sion ruling was based on improper subject matter grounds and it undercut the 
entire evidentiary basis for defendant’s argument that psychological factors 
adversely affected the eyewitness identification; third, the testimony offered might 
have assisted the jury in resolving issues raised by the facts and was carefully 
limited to an exposition of the factors affecting reliability, with experimental data 
supporting the witness’ testimony; fourth, no question existed regarding the quali- 
fication of the expert or the scientific reliability or acceptance of the findings on 
human perception and memory; and, finally, the probative value of the expert 
testimony outweighed any prejudicial effects. 

The critical factor in the eyes of the Arizona Supreme Court was the liberal 
language of Arizona Rule of Evidence 702.” Similar reliance was placed on Military 
Rule of Evidence 702 by the Court of Military Appeals in United States v. Snipes,” 
in permitting expert psychological testimony about the typical behavior of sexually 
abused children; in United States v. Hammond," in approving expert testimony in 
aggravation concerning the rape trauma syndrome; and in United States v. 
Moore,* in allowing psychological testimony about the state of mind of a purported 
rape victim as it related to the issue of consent. The impact of rule 702 in expanding 
the concept of ‘‘proper subject matter,’’ and thus broadening the scope of special- 
ized knowledge which may be made available to the factfinder, indicates an 
approach consistent with Chapple. 





46.135 Ariz. at 292-93, 660 P.2d at 1219-20 (quoting Fed. R. Evid. 702 advisory committee note). 
47. Id. at 293, 600 P.2d at 1220. 

48. Id. at 295, 660 P.2d at 1222. 

49. Id. 

50. 18 M.J. 172(C.M.A. 1984). 

51. 17M. J. 218(C.M.A. 1984). 

52. 15 M.J. 354(C.M.A. 1983). 
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The Court of Military Appeals in Snipes emphasized the discretion vested 
in the trial judge when applying the broad rule 702 standards.* The Arizona 
Supreme Court’s observations in Chapple, regarding the limits of this discretion, 
are helpful in ascertaining how it should be exercised in future cases: 


One of the primary reasons an issue is considered discretionary is that 
its resolution is based on factors which may vary from case to case and which 
involve the balance of conflicting facts and equitable considerations. 

. ..Preclusion here was not predicated upon a balancing of conflicting 
factual contentions or equitable considerations; it was based upon the court’s 
own conclusion that scientific theory regarding the working of human mem- 
ory could be developed on cross-examination and effectively argued without 
evidential foundation.” 


The court found that the trial judge’s conclusion was not borne out by the facts of 
the case, that the preclusion order was legally incorrect and that, therefore, the trial 
judge had abused his discretion.* 

The decision in Chapple, which was followed a year later by the California 
Supreme Court in People v. McDonald,* demonstrates that undue reliance on the 
second prong of Amaral, in rejecting expert testimony, invites reversal. In United 
States v. Smith,” the Court of Appeals for the Sixth Circuit similarly rejected the 
decision of the trial judge that a psychologist’s testimony was ‘‘not a ‘proper 
subject’ because it ‘would not assist the jury in determining the facts at issue.”””* 
The appellate court recognized that the eyewitness expert’s insight ‘‘explodes 
common myths about an individual’s capacity for perception under stress,’’” and 
found that the expert’s testimony ‘‘may have assisted the factfinder to understand 
the facts of this case.” 

Federal Rule of Evidence 702 and well-reasoned cases like Chapple and 
Smith point to the conclusion that eyewitness expert testimony is a proper subject 
for a jury to consider. The balancing of factual contentions and equitable consider- 
ations is still a part of the trial judge’s responsibility, but it is now limited to the 
fourth prong of Amaral, probative value versus prejudicial effect. 





. 18M. J. at 178. See also United States v. Fields, 3 M.J. 27, 28-29 (C.M.A. 1977). 

. 135 Ariz. at 296-97, 660 P.2d at 1223-24. 

. Id. Cf. United States v. Knudson, 4 C.M.A. 587, 606, 16 C.M.R. 161, 180 (1954) (Latimer, J., 
dissenting) (‘‘Abuse of discretion as used in the law implies neither incompetence, bad faith, 
misconduct, nor any reflection on the law officer. It means no more than that he arrived at an 
erroneous conclusion and judgment which is clearly against the logic, effect and reasonable 
inferences of the facts presented in support of the matter presented.’’). 

56. 208 Cal. Rptr. 236, 690 P.2d 709 (1984). 

57. 736 F2d 1103 (6th Cir.), cert. denied, 105 S.Ct. 213 (1984). 

58. Id. at 1105. 

59. Id. 

60. Id. at 1106. 
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2. Usurping the function of the jury 


In People v. McDonald," the California Supreme Court echoed the holding 
of Chapple regarding the subject matter of eyewitness expert testimony. The 
appellant was tried for a murder committed in broad daylight on a busy street 
corner. The prosecution presented six white eyewitnesses who identified him as the 
perpetrator with varying degrees of certainty. A seventh black eyewitness categori- 
cally denied that McDonald, who was also black, was the killer.” The defense 
presented six witnesses in support of its alibi defense. As in Chapple, several 
elements, such as stress and cross-racial identification discrepancies, that could 
have raised reasonable doubts as to the accuracy of the identifications, were 
present.© At a pretrial hearing, Dr. Robert Shomer, a professor of psychology, 
testified concerning these elements and their relevance. The trial judge rejected the 
offer of proof, however, on the basis that allowing it would invade the province of 
the jury and embrace the ultimate issue.* This rationale used by the trial counsel in 
McDonald has been relied on by many courts in excluding eyewitness expert 
testimony.* Dean Wigmore, though, has criticized the ‘‘ultimate issue”’ as ‘‘one of 
those impracticable and misconceived utterances which lack any justification in 
principle.’’* Significantly, the Federal and Military Rules of Evidence, specifically 
rule 704, have rejected the ‘‘ultimate issue’’ rule as a basis for exclusion of 
testimony.” The reasons for this repudiation were encapsulated in McDonald: 


The expert testimony in question does not seek to take over the jury’s 
task of judging credibility . . .. [I}t does not tell the jury that any particular 
witness is or is not truthful or accurate in his identification of the defendant. 
Rather, it informs the jury of certain factors that may affect such an identifica- 





61. 208 Cal. Rptr. 236, 690 P.2d 709 (1984). 

62. Id. at 241, 690 P.2d at 714. 

63. Id. at 253, 690 P.2d at 726. 

These elements included the suddenness and unexpectedness of the event, discontinuity and 
other difficulty of observation, fear and other stress at the time of perception, overestimation 
of the duration of the event, feedback factors following the event, failure or uncertainty of 
several witnesses in selecting defendants’ photograph from police displays, and, particularly 
: important, apparent cross-racial identification discrepancies. 
Id. 

64. Id. at 243-44, 690 P.2d at 716-17. 

65. See cases cited supra note 21. 

66. 7J. Wigmore, supra note 22, § 1921. Dean Wigmore argues that the phrase ‘‘usurping the function 
of the jury” is ‘‘so misleading, as well as so unsound, that it should be entirely repudiated.’’ Id. § 
1920. He explains that the expert, in expressing his opinion, does not try to invade the jury’s 
province but merely offers some help. Nor could any ‘‘usurpation” succeed anyway, he states, 
because nothing can compel a juror to accept a witness’ opinion. Id. Accord Ladd, supra note 22, at 
423-24. See Johnson, supra note 2, at 970-71; Note, supra note 2, at 1018-21. 

. Fed. R. Evid. 704; Mil. R. Evid. 704. 
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tion in a typical case; and to the extent that it may refer to the particular 
circumstances of the identification before the jury, such testimony is limited 
to explaining the potential effects of those circumstances on the powers of 
observation and recollection of a typical eyewitness.® 


While invading the jury’s province has been discredited as a basis for the 
precluding of eyewitness expert testimony, it remains true that an opinion by the 
witness concerning the accused’s guilt or innocence ‘‘adds nothing to the informa- 
tion about the case’’® and should be barred.” As will be seen below, experts in this 
area normally refrain from responding to such inquiries and confine their testi- 
mony to clearly permissible—and proper—subjects. 


C. The Third Amaral Requirement — General Acceptance of a Scientific 
Theory 


The third prong of Amaral, requiring that the offered evidence conform to 
a generally accepted theory, is based on Frye v. United States.” The court in Frye 
rejected an offer of expert testimony on the reliability of a lie detector test based on 
systolic blood pressure because the procedure had not yet gained adequate stand- 
ing and scientific recognition among physiological and psychological authorities.” 

The Frye standard for admissibility has been questioned in light of the 
expansive criteria of Federal Rule of Evidence 702” and was rejected by the Court 
of Appeals for the Third Circuit in United States v. Downing,” in favor of a three- 
part inquiry focusing on: first, an assessment of the soundness and reliability of the 
scientific technique; second, the danger that the evidence might confuse or mislead 
the jury; and, third, the profferred connection between the research and disputed 
factual issues in the case. Even if Frye is accepted, at least one court and several 
commentators have argued that its standard should not be applied to eyewitness 





68. 208 Cal. Rptr. at 249, 690 P.2d at 722. 

69. United States v. Snipes, 18 M.J. 172, 179 (C.M.A. 1984). 

70. Id. See MCM, 1984, app. 22, Mil. R. Evid. 704 analysis. 

71. 293 F. 1013 (D.C. Cir. 1923). 

72. Id. at 1014. 

73. Some courts have replaced Frye with a less stringent test weighing reliability versus potential to 
mislead. See, e.g., United States v. Luschen, 614 F.2d 1164, 1169 n.3 (8th Cir.), cert. denied sub 
nom. King v. United States, 446 U.S. 939 (1980); United States v. Williams, 583 F.2d-1194, 1197- 
1200 (2d Cir. 1978), cert. denied, 439 U.S. 1117 (1979); United States v. Baller, 519 F.2d 463, 465-66 
(4th Cir.), cert. denied, 423 U.S. 1019 (1975). Others have reaffirmed the vitality of the Frye test. See, 
e.g., United States v. Distler, 671 F.2d 954, 961-62 (6th Cir. 1981); United States v. Tranowski, 659 
F.2d 750, 755-56 (7th Cir. 1981); United States v. Hendershot, 614 F.2d 648, 654 (9th Cir. 1980), 
United States v. Bothwell, 17 M.J. 684, 686-87 (A.C.M.R. 1983). Cf United States v. Dodson, 16 M.J. 
921, 930 (N.M.C.M.R. 1983) (citing Frye for support in refusing to accept the scientific acceptance 
of psychological studies on human perception and memory). 

74. 753 F.2d 1224, 1232, 1237 (3d Cir. 1985). 
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expert testimony.” In McDonald, for example, the California Supreme Court 
compared testimony presented by a medical psychiatric expert, which may be met 
with ‘‘a healthy skepticism born of [the jurors’] knowledge that all human beings 
are fallible,’’” with testimony describing the results of some novel device or process 
such as a lie detector, a breathalyzer, microscopic analysis of gunshot residue or 
hypnosis, which may be viewed as infallible or afforded an inordinately high degree 
of certainty.” 

Even if Frye applies to eyewitness expert testimony, documented research 
and the high degree of acceptance of the findings in this area arguably satisfy the 
Frye criteria.” In United States v. Smith,” the court found that, in the four years 
since the decision in United States v. Fosher,” questioning whether eyewitness 
testimony met any of the standards of reliability applicable to scientific evidence, 
the ‘‘science has gained reliability.’ The court surmised that ‘‘the day may have 
arrived therefore, when [the eyewitness expert’s] testimony can be said to conform 
to a generally accepted explanatory theory.’ 

The Court of Military Appeals adopted the Frye standard in United States 
v. Ford,® and reiterated its adherence to this test in United States v. Hulen,” a case 
addressing the admissibility of expert testimony on the unreliability of cross-racial 
identification. The dichotomy of views regarding the exercise of a military judge’s 
discretion once a scientific principle has been demonstrated® foreshadowed the 





75. People v. McDonald, 208 Cal. Rptr. 236, 250-52, 690 P.2d 709, 723-24 (1984); Johnson, supra note 2, 
at 971; Note, supra note 2, at 1021-23. Cf. Boyce, Judicial Recognition of Scientific Evidence in 
Criminal Cases, 8 Utah L. Rev. 313, 325-27 (1964). 

76. 208 Cal. Rptr. at 251, 690 P.2d at 724. 

77. Id. 

78. Johnson, supra note 2, at 971; Note, supra note 2, at 1022. Contra United States v. Watson, 587 F.2d 
365, 368 (7th Cir. 1978), cert. denied sub nom. Davis v. United States, 439 U.S. 1132 (1979); United 
States v. Dodson, 16 M.J. 921, 930 (N.M.C.M.R. 1983). 

. 736 F.2d 1103 (6th Cir.), cert. denied, 105 S.Ct. 213 (1984). 

590 F.2d 381 (Ist Cir. 1979). 

. 736 F.2d at 1106. 

. Id. at 1107. See also Kampshoff v. Smith, 698 F.2d 581, 585-86 (2d Cir. 1983); United States v. 

Russell, 532 F.2d 1063, 1066-67 (6th Cir. 1976). 

. 4C.M.A. 611, 613, 16 C.M.R. 185, 187 (1954). 

. 3M.J. 275, 276 (C.M.A. 1977) 

. Judge Cook, author of the court’s opinion, took the view that, even assuming arguendo the 
existence of a demonstrable scientific principle pursuant to Frye, the military judge properly may 
exercise his discretion and preclude the evidence based on lack of probative value. 3 M.J. at 277. 
This view aligns with the four part Amaral test. Chief Judge Fletcher and Judge Perry conversely 
expressed the opinion that, once a scientific principle had been established, probative value of 
necessity would have been demonstrated and the military judge would have no discretion to 
preclude admission. /d. at 277-78. No other court has eliminated the requirement that the trial 
judge balance the probative value of the evidence against its possible prejudicial effects with 

respect to eyewitness expert testimony. In view of the difficulty the courts have experienced in 

establishing a substitute for Frye in the light of the expansive language of Fed. R. Evid. 702, the 

Fletcher/Perry ‘‘bright line’’ test offers interesting food for thought. Cf. United States v. Downing, 
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current debate regarding the scope of Military Rule of Evidence 702,” the vitality 
of the Frye standard,” and the role of the trial judge in exercising his or her 
discretion to preclude or admit scientific expert testimony.” 

In United States v. Snipes,” the court directly addressed the scope of rules 
702 through 705. It acknowledged the ‘‘inescapable [conclusion] that they are 
intended to broaden the admissibility of expert testimony, and that the essential 
limiting parameter is whether the testimony ‘will assist the trier of fact to under- 
stand the evidence or to determine a fact in issue.’’”” In affirming the admission of 
expert psychological testimony on the reaction of the typical child victim of sexual 
abuse, the court relied on a body of literature that, at best, is comparable in its 
consistency and scope to studies compiled on the phenomena surrounding eyewit- 
ness identifications.” Comparisons may be challenged in this area, but the court’s 
decisions in Snipes, United States v. Hammond,” and United States v. Moore,” 
evince inchoate support for the approaches adopted in Chapple and McDonald 
regarding the admissibility of eyewitness expert testimony under the third prong of 
Amaral. 

While Military Rule of Evidence 702 has been interpreted liberally, the 
Court of Military Appeals has yet to decide whether Frye should continue to be 
applied or modified to conform to the three-part balancing test of Downing.” In 
United States v. Moore, Chief Judge Everett stated that the Frye test still has 
vitality.* The Army Court of Military Review has also argued the continuing need 





753 F.2d 1224, 1237 (3d Cir. 1985) (Frye standard rejected in favor of an analysis emphasizing (1) 

the soundness and reliability of the process or technique used in generating the evidence, (2) the 

possibility that admitting the evidence would overwhelm, confuse, or mislead the jury, and (3) the 
proffered connection between the research or result to be presented and the disputed facts in the 
case). 

See, e.g., United States v. Snipes, 18 M.J. 172, 177-78 (C.M.A. 1984); MCM, 1984, app. 22, Mil. R. 

Evid. 702-04 analysis. 

See cases cited supra notes 73-75. 

See supra note 85. 

. 18 MJ. 172 (C.M.A. 1984). 

. Id. at 178 (quoting Mil. R. Evid. 702). 

. Compare studies cited at 18 M.J. 179 with studies cited supra notes 1 & 2 (an ‘enormous reservoir’ 
of scholarly writings, many based on solid empirical research, exists. Watkins v. Sowders, 449 U.S. 
341, 350 n.1 (1981) (Brennan, J., dissenting). 

92. 17 M.J. 218(C.M.A. 1984). 

93. 15 M.J. 354(C.M.A. 1983). 

94. Cf. Hahn, Voluntary and Involus:tary Expert Testimony in Courts-Martial, 106 Mil. L. Rev. 77, 77-81 

(1984). 

95. See United States v. Downing, 753 F.2d 1224, 1237-42 (3d Cir. 1985); United States v. Hammond, 17 
MJ. 218, 220-21 n.4 (C.M.A. 1984) (‘‘It appears that Mil. R. Evid. 702 ‘may be broader’ than the 
test of scientific evidence set out in Frye .. ..’’); United States v. Martin, 13 M.J. 66, 68 n.4(C.M.A. 
1982) (‘Notice should be taken of Mil. R. Evid. 702, which may broaden the Frye v. United States, 
293 F.1013 (D.C.Cir.1923), rule, although we cannot comment on its effect, as it did not apply to the 
case as then tried.”’); Mil. R. Evid. 702 analysis. 

. 15 MJ. 354, 372 (C.M.A. 1983). 
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for application of the Frye standard.” The Court of Military Appeals must -ulti- 
mately fashion a test to guide lower courts faced with the difficult task of reconcil- 
ing the expansive verbiage of rule 702 with the need to establish some degree of 
reliability before scientific evidence is admitted. When the court does so, that test 
will control the future admissibility of eyewitness expert testimony. 


D. The Fourth Amaral Requirement — Probative Value Outweighing 
Prejudicial Effect 


1. Probative value 


Resolution of the fourth Amaral prong requires a case-by-case analysis. In 
Chapple and McDonald, for example, extreme emphasis was placed on the crucial 
role that the accuracy of eyewitness identification played in the trials and the lack of 
clarity surrounding that issue. The Arizona Supreme Court pointedly stated in its 
opinion that it intended neither to ‘‘open the gates’ to a flood of expert evidence 
on human perception and memory nor to invite opinion testimony in future cases.” 
It simply concluded that Dr. Loftus should have been permitted to testify on the 
‘*peculiar facts of this case.’ Under differing factual circumstances, for example, 
where significant corroborating evidence of guilt exists, a trial judge may correctly 
rule that expert testimony on human perception and memory is of insufficient 
probative value to be admitted. Other examples of circumstances in which expert 
testimony might be unnecessary are amply illustrated by case law.'” 

Experts on eyewitness identification routinely decline to testify about the 
capacity or credibility of individual eyewitnesses. Similarly, they refrain from 
rendering any opinion as to the accuracy of a given identification.'* Consequently, 





97. United States v. Bothwell, 17 M.J. 684, 686-87 (A.C.M.R. 1983). 
98. State v. Chapple, 135 Ariz. 281, 297, 660 P.2d 1208, 1224 (1983). 
99. Id. 

100. Id. 

101. See, e.g., United States v. Smith, 736 F.2d 1103 (6th Cir.), cert. denied, 105 S.Ct. 213 (1984) (three 
eyewitnesses positively identified defendant; defendant’s palmprint found at bank); United States v. 
Sims, 617 F.2d 1371 (9th Cir. 1980) (license plate number linking defendant to getaway car; failure 
to return to halfway house on the evening of the crime); United States v. Watson, 587 F.2d 365 (7th 
Cir. 1978), cert. denied sub nom. Davis v. United States, 439 U.S. 1132 (1979) (possession by 
defendant of bank employee’s wristwatch at time of his arrest; positive identification within two 
hours by employee trained in identification skills); United States v. Brown, 540 F.2d 1048 (10th Cir. 
1976), cert. denied, 429 U.S. 1100 (1977) (fingerprints and palmprint of defendant at scene of crime; 
photographic surveillance evidence; defendant’s possession of bait money from robbed bank). 

102. Cf. United States v. Smith, 736 F.2d 1103, 1106 (6th Cir.), cert. denied, 105 S.Ct. 213 (1984); United 
States v. Fosher, 590 F.2d 381, 382 (Ist Cir. 1979); United States v. Collins, 395 F. Supp. 629, 635-36 
(M.D. Pa. 1975); State v. Chapple, 135 Ariz. 281, 292, 660 P.2d 1208, 1219 (1983), E. Loftus, supra 

note 1, at 217-35 (representative testimony of Dr. Loftus from an actuai criminal trial). 
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criticisms have been leveled at the probabilistic nature of the evidence: an expert 
can only state that a certain percentage of people are affected in a particular way, 
not that the witnesses before the court are affected.'* On this basis, it has been 
argued that their testimony lacks probative value and relevance, unless the propo- 
nent can show that the eyewitnesses before the court are susceptible to the 
perception and memory phenomena to be presented for the jury’s consideration." 
Such an argument apparently proved persuasive with the Court of Military Appeals 
in United States v. Hammond," a case in which the admission of expert testimony 
on the rape trauma syndrome, during the sentencing phase of trial, was challenged. 
The court noted that ‘‘expert testimony of this sort must be related specifically to 
the victim.’”"* Chief Judge Everett, in a concurring opinion, quoted with approval 
from the staff judge advocate’s review of the case: ‘‘[S]uch general evidence was 
irrelevant unless preceded or followed by other specific evidence concerning the 
present victim.’”"” 

The administration of a battery of psychological tests to eyewitnesses to 
ascertain their perceptive qualities is one response to this argument, albeit an 
impractical one. Neither rule 702 nor rule 401 require that expert witnesses 
specifically relate factual testimony regarding relevant psychological phenomena to 
a particular victim, witness, or accused. The advisory committee’s note to Federal 
Rule of Evidence 702 encourages the use of expert testimony in factual form from 
which the trier of fact can draw the requisite inference: ‘‘The rule accordingly 
recognizes that an expert on the stand may give a dissertation or exposition of 
scientific or other principles relevant to the case leaving the trier of fact to apply 
them to the facts.’”"* 

In Hammond, the testimony given by the expert witness on rape trauma was 
not specified. If reliable factual information, however, based on scientific studies 
had been elicited from the expert, which established the rape trauma syndrome as a 
predictable consequence of the crime, no specific connection to the victim in the 
case would have been necessary to establish relevance or probative value.'"” What 
the court seems to overlook in Hammond, in raising the question of relevance, is 





103. Johnson, supra note 2, at 967. Cf. United States v. Jefferson, 17 M.J. 728, 731-732 (N.M.C.M.R. 
1983) (addressing expert testimony regarding the probability that hair sample could belong to more 
than one individual); State v. C=,pple, 135 Ariz. 281, 292, 660 P.2d 1208, 1219 (1983). 

104. See, e.g., United States v. Thevis, 665 F.2d 616, 641 (Sth Cir.), cert. denied sub nom. Evans v. United 
States, 456 U.S. 1008 (1982), United States v. Fosher, 590 F.2d 381, 382-83 (Ist Cir. 1979); Jones v. 
State, 232 Ga. 762, 208 S.E. 2d 850, 853 (1974); Pankey v. Commonwealth, 485 S.W.2d 513 (Ky. 
1972). 

105. 17 M.J. 218(C.M.A. 1984). 

106. Id. at 221 n.6 (the court did not rule on whether such testimony would be admissible on the merits). 

107. Id. at 221. 

108. Fed. R. Evid. 702 advisory committee note. 

. Hammond, 17 M.J. at 220 & 220 nn.3-4. 
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that Military Rule of Evidence 704 allows opinions establishing the nexus to a 
particular person to be offered by expert witnesses, but does not mandate them. 
This pertains even on the merits, despite the risk of implied commentary on the 
guilt or innocence of the accused.'”° Similarly, in certain cases involving eyewitness 
identifications, the reliability and consistency of the pertinent psychological find- 
ings suggest a high probability of their application to eyewitnesses who make their 
identifications under the circumstances described in the studies. The fact that the 
evidence is only probabilistic in nature presents no inherent bar to admissibility." 
Thus, eyewitness expert testimony in factual form, without reference to individual 
eyewitnesses, is both relevant and probative. 


2. Prejudicial effect 


The fourth prong of Amaral complements Federal Rule of Evidence 403, 
which requires a balancing of the probative value of proffered testimony against 
the prejudicial effects such testimony might inject into the courtroom. This rule 
forestalls the pursuit of the collateral issues that may confuse or distract the jury, 
waste time, arouse the jury’s prejudice, hostility or sympathy, or unfairly surprise a 
party opponent.'” The appellate courts are concerned that jurors might place 
undue reliance on the witness’ expertise and fail to exercise their own independent 
judgment concerning the facts.'* 

In most cases involving eyewitness expert testimony, the facts clearly dem- 
onstrate that the trial judges were justified in striking the balance in favor of 
exclusion of the testimony.'* It is difficult, however, to accept the fact that prejudi- 
cial effects can consistently outweigh the probative value of such testimony espe- 
cially in those cases which fit under the Chapple and McDonald criteria. In those 
instances, ‘‘the consumption of time involved in taking the testimony of the expert 
witness in question [is] certainly not ‘undue’ in comparison with the importance of 
the issue before the court.’’""’ Such issues can hardly be categorized as collateral or 
tangential. With respect to concern over the impression an expert might make on 





110. Cf. United States v. Snipes, 18 M.J. 172, 179 (C.M.A. 1984) (the court acknowledges the risk that 
expert opinion testimony may, by implication, comment on the guilt or innocence of the accused 
but fails to address the alternative of factual testimony which permits the factfinder to draw his or 
her own inferences). 

111. Cf. United States v. Jefferson, 17 M.J. 728, 732-33 (N.M.C.M.R. 1983). 

112. See, e.g., United States v. Amaral, 488 F.2d 1148, 1152 (9th Cir. 1973); United States v. Collins, 395 
F. Supp. 629, 636-37 (M.D. Pa. 1975). 

113. See, e.g., United States v. Purham, 725 F.2d 450, 454 (8th Cir. 1984); United States v. Fosher, 590 
F.2d 381, 383 (1st Cir. 1979); United States v. Collins, 395 F. Supp. 629, 636-37 (M.D.Pa. 1975)(‘‘Dr. 
Buckhout’s testimony would have done little more than add a scientific luster to the facts and ideas 
which were amply presented. . .”’). 

114. See cases cited supra note 107. 

115. State v. Chapple, 135 Ariz. 281, 292, 660 P-2d 1208, 1219 (1983). 
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the jury, cross-examination by a knowledgeable prosecutor is sufficient to neutral- 
ize any aura of infallibility that the expert may enjoy, to put the studies in proper 
perspective for the jury, and to arouse the ‘‘healthy skepticism” referred to in 
McDonald.” 


II. CONCLUSION 


While psychologists and attorneys may argue the worth of eyewitness 
identifications, in those trials raising the issue of improper exclusion of eyewitness 
expert testimony, Federal and State appellate courts can be expected to scrutinize 
carefully the trial courts’ decisions for abuse of discretion. The impressive array of 
scientific evidence supporting the findings of psychologists, such as Dr. Elizabeth 
Loftus and Dr. Robert Buckhout, can no longer be ignored or dismissed perfuncto- 
rily as improper subject matter for expert testimony. Inevitably, the reliance on 
psychological findings in Chapple, McDonald and United States v. Smith will be 
repeated by other appellate courts in future cases. Predictably, the more central an 
eyewitness identification is to the determination of guilt in a given case, the more 
probable that denial of a witness request founded on a skillfully drafted synopsis of 
expected testimony will be reversed for error. 

In evaluating offers of eyewitness expert testimony, a modified Amaral test 
retains vitality, incorporating as it must the rule 403 balancing test and growing 
dissatisfaction with the Frye standard. United States v. Downing,'" which rejects 
Frye and adopts a modified Amaral approach with a balancing test for ascertaining 
scientific reliability, may prove to be the model for future cases. The factual 
circumstances of each case will continue, though, to be the most important factor in 
determining probative value and, thus, admissibility. The inadequacy of substitutes 
for expert testimony intensifies the significance of this issue and the pressing need 
for full acceptance of eyewitness expert testimony. 





116. See supra text accompanying notes 76-77. 
117. 753 F.2d 1224 (3d Cir. 1985). 
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Rocks and Shoals in a Sea of Otherwise 
Deep Commitment: General Court-Martial Size 
and Voting Requirements 


Lieutenant Keith J. Allred, JAGC, USN* 


I. INTRODUCTION 


The past fifteen years have seen a series of landmark constitutional deci- 
sions expanding and explaining the sixth amendment’s guarantee of a trial by jury.' 
In Duncan v. Louisiana, the Supreme Court extended the sixth amendment’s 
protection to State court defendants, holding that the due process clause of the 
fourteenth amendment required the States to provide a jury in serious criminal 
cases.’ Offenses triggering the right to a jury trial are those punishable by more 
than six months in prison. or a five hundred dollar fine.‘ Federal juries have long 
consisted of twelve persons who must reach a unanimous verdict.’ In Ballew v. 





* Lieutenant Keith J. Allred, JAGC, USN, is currently assigned to the Naval Legal 
Service Office, San Diego, CA. He received his B.A. degree from Brigham Young 
University in 1979 and his J.D. degree from the University of Washington in 1983. 
He is presently admitted to practice before the Washington State bar. 


1. U.S. Const. amend. VI: 

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by 
an impartial jury of the state and district wherein the crime shall have been committed, which 
district shall have been previously ascertained by law, and to be informed of the nature and 
cause of the accusation; to be confronted with the witnesses against him; to have compulsory 
process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his 
defence. 

2. 391 U.S. 145 (1968). 

3. Id. at 149. 

4. Baldwin v. New York, 399 U.S. 66, 68-69 (1970). 

5. Fed. R. Crim. P. 23(b), 31. See Thompson v. Utah, 170 U.S. 343 (1898). The Court in Thompson, 
quoting 1 Hale, Pleas of the Crown 33, said: ‘“The law of England hath afforded the best method of 
trial that is possible of this and all other matters of fact, namely, by a jury of twelve men all 
concurring in the same judgment. . ..’’ The Court continued: ‘‘It must consequently be taken that 
the word ‘jury’ and the words ‘trial by jury’ were placed in the Constitution of the United States 
with reference to the meaning affixed to them in the law as it was in this country and in England at 
the time of the adoption of that instrument. . ..’’ Jd. For an interesting review of the authorities on 
the significance of the number twelve, see Williams v. Florida, 399 U.S. 78, 87 nn.19-25 (1970); 1 E. 
Coke, Institutes of the Laws of England 155 (1628); and J. Proffat, Trial by Jury 112 n.4 (1877). In 
Williams, the Court rejected this early view, holding ‘‘that the 12-man panel is not a necessary 
ingredient of ‘trial by jury’ and that (Florida’s] refusal to impanel more than... six members... did 
not violate petitioner’s Sixth Amendment rights.”’ Williams v. Florida, 399 U.S. at 86. 
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Georgia,’ the Court held that a five-member State jury, by comparison, was too 
small to carry out effectively its role of intervening between the zealous prosecutor 
and the defendant.’ The Court later ruled that a six-member State jury was large 
enough to perform such a role,® but only if the six-member jury’s verdict was 
unanimous.’ 

These cases demonstrate that three key factors predominate in the 
Supreme Court’s analysis of the sixth amendment right to trial by jury: First, the 
number of jury members; second, the voting percentages required to convict; and, 
third, the seriousness or nature of the offenses subject to trial by jury. The 
application of the sixth amendment to military ‘‘juries,”’ that is, members courts- 
martial, raises troublesome questions given the five-member minimum panel size 
for general courts-martial, the two-thirds concurring voting requirement for convic- 
tion, and the expansive jurisdiction over offenses. This comment traces, from an 
historical perspective, the delicate balance of composition, voting requirements, 
and offenses triable by courts-martial in the military, starting with the Articles of 
War applicable to the citizen’s army of 1775 and continuing through the Uniform 
Code of Military Justice and O’Callahan v. Parker'* — the law as applied to the all- 
volunteer force of today. 


II. THE ARTICLES OF War: A FRAGILE BEGINNING 


In the aftermath of Bunker Hill, Lexington, and Concord, the Continental 
Congress finally authorized the formation of a Continental Army on the 14th of 
June 1775, and appointed George Washington its commander in chief the next 
day.'' Two weeks later,'? on June 30, 1775, the Continental Congress passed the first 
Articles of War'* (hereinafter the Articles of 1775). General Washington arrived in 
Boston on July 3, 1775 to take command of his newly formed Army.'"* He described 
them as a ‘‘mixed multitude of people . . . under very little discipline, order, or 
government.’’* Although many ardent patriots were there, they lacked uniforms, 





6. 435 U.S. 223 (1978). 

7. Id. at 228-29. 

8. Williams v. Florida, 399 U.S. at 103. 

9. Burch v. Louisiana, 441 U.S. 130 (1979). 

10. O’Callahan v. Parker, 395 U.S. 258 (1969). 

11. R. Weigley, History of the United States Army 29 (1967). 

12. W. Winthrop, Military Law and Precedent 21 (rev. & enlarged 2d ed. 1920); 1 Journals of the 
Continental Congress 90 (1905). 

13. Articles of War of June 30, 1775, reprinted in W. Winthrop, supra note 12, at 953 [hereinafter cited 
as the Articles of 1775]. Sixteen additional provisions were added on November 7, 1775. See W. 
Winthrop, supra note 12, at 22. 

14. Maurer, Military Justice Under General Washington, 28 Military Aff. 8 (1954). 

15. M. Matloff, American Military History 47 (1969). 
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equipment, training, and, most alarming, discipline.'* In fact, the men resisted the 
discipline which General Washington sought to impose.” Two months after General 
Washington’s arrival, he expressed his ‘‘amazement and concern . . . that the men 
of every regiment are suffered to be continually rambling about, and at such 
distances from their respective quarters and encampments, as not to be able to 
oppose the enemy in any sudden approach.’’® 

Although General Washington recognized the need for discipline in the 
hastily assembled Army, his efforts to impose that discipline were hampered by 
lenient and incomplete articles of war. The Articles of 1775 were based largely on 
those adopted by Massachusetts Bay, in April of 1775, for the Massachusetts 
Militia.’ The Massachusetts Articles of War intentionally avoided a strict military 
code. The preface to the Massachusetts Articles expressed the drafters’ conviction 
that the citizen soldiers ‘‘will cheerfully do their duty when known.’ ‘‘Reason, 
honor, and virtue’’ were the stated bases of these articles, and all officers and 
soldiers were advised to adhere strictly to them ‘‘as they regard their own honor and 
the public good.’ Relying on the Massachusetts model, Congress also adopted a 
toothless military code” reasoning that American citizens were above strict require- 
ments. The Army was composed of American artisans and craftsmen, ‘‘the core of 
American society, rather than the conglomeration of flotsam and jetsam thrown up 
by economic tides.’’* Congress believed they would be well behaved. 

Congress proved woefully optimistic. The Articles of 1775, as originally 
adopted, were so lenient that they soon proved unworkable. Desertion in combat 
and betraying the password to the enemy were the only capital offenses.* The 





16. Maurer, supra note 14. 

17. According to Washington’s Secretary, Joseph Reed: 

To attempt to introduce discipline and subordination into a new army must always be a work 
of great difficulty, but where the principles of democracy so universally prevail, where so great 
an equality and so thorough a leveling spirit predominates, either no discipline can be 
established, or he who attempts it must become odious and detestable, a position which no one 
will choose. 

D. Higginbotham, The War of American Independence 101 (1971). 

18. C. Ward, The War of the Revolution 238 (1952). 

19. W. Winthrop, supra note 12, at 22. The Massachusetts Articles of War were based on the British 
Articles of War of 1765. Similar articles were adopted in 1775 by the assemblies of Connecticut, 
Rhode Island, New Hampshire, Pennsylvania, and South Carolina. Jd. n.32. The Massachusetts 
Articles of War are reprinted in W. Winthrop, supra note 12, at 947 [hereinafter cited as the 
Massachusetts Articles of War]. The British Articles of 1765 are reprinted in W. Winthrop, supra 
note 12, at 931 (hereinafter cited as the British Articles of War of 1765]. 

20. R. Berlin, The Administration of Military Justice in the Continental Army During the American 

Revolution, 1775-1783, at 12 (1976) (Ph.D. dissertation, Univ. of Calif. at Santa Barbara). 

. Id. 

. Articles of 1775, supra note 13. 

. D. Higginbotham, supra note 17, at 93. 

. Articles of 1775, supra note 13, at 955, arts. 25 & 26. The November 7, 1775 amendment to the 

Articles of 1775 added treacherous communication with the enemy, mutiny, desertion to the enemy, 
and misbehavior before the enemy as capital offenses. Articles of 1775, supra note 13, at 959-60. 
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maximum punishment authorized for any other offense was thirty-nine lashes.* 
The inadequacy and incompleteness of the Articles of 1775 were pointed out only a 
few months after their adoption, when Dr. Benjamin Church, the Director of 
Hospitals, was charged with corresponding with the enemy.” Treason, even during 
wartime, was not a capital crime and was, therefore, punishable by a maximum of 
thirty-nine lashes. Colonel Joseph Reed noted that some soldiers in camp bragged 
to their comrades that thirty-nine lashes was so insignificant a punishment that they 
would take many more simply for a pint of rum.” John Hancock received correspon- 
dence from South Carolina objecting to the thirty-nine lash limit and noted that for 
the ‘‘perverse soldiery of this meridian . . . [thirty-nine lashes] would prove but a 
light breakfast.’’” 

The realization that the Articles of 1775 were insufficient to govern an army 
moved Colonel William Tudor, General Washington’s Judge Advocate General, to 
petition Congress for the adoption of a stricter code. Colonel Tudor went to 
Philadelphia personally on the 27th of July 1776 in an attempt to persuade the 
Congress.” A month later, however, after having returned to his duties with the 
Army in New York, Colonel Tudor grew impatient with the lack of progress on his 
proposal. He wrote to John Adams for help, emphasizing the need for articles that 
would be effective in disciplining the Army.” John Adams wrote mildly that the 
letter ‘‘represented the insufficiency of the Articles of War,’’ and requested a 
revision of them.” In fact, Colonel Tudor used much stronger language, arguing 
that without a disciplined force they could not effectively counter the British. To 
enlist an army without the requisite discipline, Colonel Tudor wrote, ‘‘is to collect 
numbers only to be slaughtered.’”” 





25. Articles of 1775, supra note 13, at 957, art. 51. The thirty-nine lash limit had also been a feature of 
the Massachusetts Articles of War, supra note 19, at.947, art. 50. 

26. R. Berlin, supra note 20, at 60. 

27. Id. 

28. Id. (quoting from a letter from John Armstrong to John Hancock (May 7, 1776). 

29. R. Berlin, supra note 20, at 63. 

30. 5 Journals of the Continental Congress 670 (1906). 

31. Id. 

32. Letter from William Tudor to John Adams (Sept. 6, 1776). That letter read in full: 

Dear Sir: I am exceedingly concerned to find that the New Articles of War, though praised, are 

not to take place yet. The infamous Desertions, the shameless ravages, and seditions, speeches 

and mutinous behaviour which prevail throughout your army, call in the loudest language for 

a reform. With the present Articles, the military government, without making soldiers, is 

breeding Highwaymen and Robbers. As to the militia that is here, they are only an armed 

Rabble. And indeed all troops who are without discipline are such. To enlist an army, without 

that severity of government which will alone make them soldiers, is to collect numbers only to 

be slaughtered. . . . I hope in God that the short enlistment of the present army will not prove 

our destruction. This is certain that if Congress does not raise an army for 3 years or during 

the contest, all the best officers in the service will quit it. There is even at this very critical 

junction a most scandalous relaxation in the Discipline in most of the Continental Regiments, 
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General Washington, then in the field with his army, solidly supported the 
effort to adopt a stricter code of discipline. It was his opinion that the only way to 
oppose successfully the British Army was to create an American approximation of 
the British Articles of War of 1765.* Moved by General Washington’s and Colonel 
Tudor’s promptings, and his own observations of the Army,* John Adams led the 
fight in Congress to adopt the British Articles of War of 1765 verbatim. 

On September 20, 1776, General Washington was rewarded with a workable 
set of articles of war* (hereinafter the Articles of 1776). Although not adopted 
verbatim, the new articles extensively borrowed from the British Articles of War of 
1765.% They were adopted with a single end in view, military discipline. The 
offenses made punishable by the Articles of 1776 were strictly military offenses 
including mutiny, false musters, unauthorized absences, desertion, and waste or 
misapplication of military stores.” The thirty-nine lash limit that Colonel Tudor had 





and the reason is that the time of enlistment is almost expired, and the officers think that if 
they show any severity the men will not reenlist. 
Let me earnestly (through you) entreat Congress to forward the New Articles that we may 
check the daily villanies which now escape punishment, or next to it from the lenity of the 
present Act. Be assured, Sir, that our men have in great measure lost that virtue which first 
engaged them to fight, their enthusiasm is fast wearing off, and they are sinking into an army 
of mercenaries. And as they are not to be restrained by a sense of Honor or of Duty, pray make 
them governable by a fear of punishment. 
Id. 
33. R. Weigley, supra note 11, at 33. See British Articles of War of 1765, supra note 19. 
34. Adams wrote of the task: 
It was a very difficult and unpopular subject, and I observed to Jefferson, that whatever 
alteration we should report with the least energy in it, or the least tendency to a nececsary 
discipline of the army, would be opposed with as much vehemence as if it were the most 
perfect; we might as well, therefore, report a complete system at once, and let it meet its fate. 
Something perhaps might be gained. There was extant one system of articles of war which had 
carried two empires to the head of mankind, the Roman and the British; for the British 
articles of war were only a literal translation of the Roman. It would be in vain for us to seek in 
our own inventions, or the records of warlike nations, for a more complete system of military 
discipline. It was an observation founded in undoubted facts, that the prosperity of nations 
had been in proportion to the discipline of their forces by sea and land; I was therefore, for 
reporting the British articles of war, totidem verbis. Jefferson, in those days, never failed to 
agree with me, in everything of a political nature, and he very cordially concurred in this. The 
British articles of war were, accordingly reported, and defended in Congress by me assisted by 
some others, and finally carried. They laid the foundation of a discipline which, in time, 
brought our troops to a capacity of contending with British veterans, and a rivalry with the 
best troops of France. 
5 Journals of the Continental Congress 670-71 (1906). 
35. Articles of War of Sept. 20, 1776, reprinted in W. Winthrop, supra note 12, at 961 [hereinafter cited 
as the Articles of 1776}. 
36. Compare British Articles of War of 1765, supra note 19 with Articles of 1776, supra note 35. 
37. Some of the offenses made punishable by the Articles of 1776 were arguably not military offenses, 
but were considered necessary for the government of the armies of those days. Among these were 
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complained of* was increased to one hundred.” The number of capital offenses was 
increased to fourteen.” 


III. MEMBERS TRIALS AND JURISDICTION UNDER THE ARTICLES OF WaR: THE 
First DECADE 


A. Composition and Voting Requirements 


The general court-martial established under the Articles of 1775 and 1776 
provided for a trial by not less than thirteen commissioned officers, a president and 
twelve members.“ The thirteen-member general court was adopted directly from 
the British Articles of War of 1765, which, in turn, continued a British practice of 
seventy-five years. During the reign of William and Mary, Parliament passed the 
First Mutiny Act on April 3, 1689* (hereinafter the First Mutiny Act). Courts- 
martial held under that Act were composed of thirteen officers, ‘‘none under the 
degree of captain.’ Clearly, the growth of the English common law with respect to 





misbehavior at divine services and profane swearing. The Articles of 1776 did not, however, contain 
a general criminal code. See generally Articles of 1776, supra note 35. 

38. Letter from William Tudor to John Adams (Sept. 6, 1776): 

The Infamous and cruel ravages which have been made upon the wretched, distressed 
inhabitants of this unfortunate land by so many of our soldiers must disgrace and expose our 
army to detestation. . ..It is true some have been detected, but cashiering for an officer and 39 
lashes for a private is the extent of the punishment which our present articles admit of. . .Our 
men are at present only robbers, that they will soon be murderers, unless some are hanged, I 
have little doubt. 

39. Articles of 1776, supra note 35, at 970, § 18, art. 3: “No person shall suffer death, except in the cases 
expressly mentioned in the foregoing articles; nor shall more than one hundred lashes be inflicted 
on any offender, at the discretion of a court-martial.” 

40. They were: Mutiny; failure to use utmost endeavors to suppress a mutiny; desertion; false alarms; 
violence to traders; cowardice; misbehavior before the enemy; casting away arms; imparting the 
watchword to persons not entitled to receive it; forcing a safeguard; relieving the enemy; holding 
correspondence with the enemy; leaving one’s post or the colors in search of plunder; and forcing 
the surrender of one’s post or garrison. See generally Articles of 1776, supra note 35. 

41. Articles of 1776, supra note 35, at 967, § 14, art. 1; Articles of 1775, supra note 13, at 956, art. 33. 
When Lieutenant Colonel Harmon Ludowitz was tried in August of 1776 for ‘holding a treacherous 

* correspondence with, and giving intelligence to the enemies of the United States,’’ Colonel Tudor 
attended the court-martial and reported that ‘‘[MJonday morning the court, consisting of a 
Brigadier General as President, and twelve field officers met in the City Hall. . ..’’ Letter from 
William Tudor to John Adams (Aug. 29, 1776). The Articles of 1776 also made provision for a 
regimental court-martial. It was to be composed of not less than five officers, except when that 
number could not conveniently be assembled. In that case three would suffice. Articles of 1776, 
supra note 35, at 968, § 14, art. 11. 

42. British Articles of War of 1765, supra note 19, at 942, § 15, art. 1. 

W. Winthrop, supra note 12, at 19. 

First Mutiny Act of Apr. 3, 1689, § 4, reprinted in W. Winthrop, supra note 12, at 929 [hereinafter 

cited as the First Mutiny Act]. See also T. Simmons, Courts-Martial 7 (1852). Under the previous law 
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trial by jury influenced the provisions of the First Mutiny Act. The preamble to that 
Act declared that: ‘‘[Njo man can be forejudged of life or limb or subjected to any 
kind of punishment by Martial Law or in any other manner than by the judgment of 
his peers and according to the known and established laws of this realm.’’* 
Furthermore, the circumstances surrounding the enactment of the First Mutiny Act 
suggest that: ‘[WJhen provision was made for the trial of an offender by a court 
composed of a president and twelve members, it may reasonably be presumed that 
the controlling analogy . . . was the civil administration of justice by a presiding 
judge . . . and twelve jurymen.’”“ 

Under the American Articles of 1776, the number of votes required to 
convict depended upon the maximum sentence allowed. Section 14 stated that a 
general court-martial could not award the death penalty ‘‘unless two-thirds of the 
officers present shall concur therein.’ Although no other voting requirements 
were specified for general courts-martial, the procedure dictated for special courts- 
martial clarified the practice required throughout: ‘“‘The commissioned officers of 
every regiment may . . . hold regimental courts-martial for the inquiring into such 
disputes, or criminal matters, as may come before them, and for the inflicting of 
corporeal punishment for small offenses, and shall give judgment by the majority of 
voices. . ..””* 

In summary, a conviction for any offense for which the death penalty was 
mandatory” required a two-thirds vote. A conviction for any other offense required 
a simple majority. Regarding offenses for which the death penalty was authorized 
but not required, the conviction could be had by a simple majority, but two-thirds of 
the members had to concur in the death penalty. Any other penalty could be 
awarded by a simple majority.” The procedure followed required the members to 
vote twice. The first vote was to arrive at a verdict. If the prisoner was not convicted, 
he was released and the court’s business was done.” If a majority voted to convict, 
the court discussed a suitable punishment and then voted until the appropriate 
number of votes was obtained to approve the punishment.” Those who had voted to 





of James II: ‘‘(N]o officer below the rank of captain was eligible as a member, so long as seven 
officers, the number requisite to form a court-martial, could be assembled.’ Jd. nn.7 & 9 (citing 
English Military Discipline (1686). See generally Schleuter, The Court-Martial, An Historical 
Survey, 87 Mil. L. Rev. 129, 141-42 (1980). The following year’s Mutiny Act retained the require- 
ment of thirteen bers, but allowed any commissioned officer to serve. T. Simmons, supra. 

45. R. O’Sullivan, Military Law and the Supremacy of the Civil Courts 32 (1921). 

46. Id. 

47. Articles of 1776, supra note 35, at 968, § 14, art. 5. 

48. Id. art. 10 (emphasis added). 

49. Only two offenses carried a mandatory death penalty: Forcing a safeguard and cowardice before 

the enemy. Articles of 1776, supra note 35, at 966-67, § 13, arts. 12 & 17. 

50. A. Macomb, Military Law and Courts-Martial 144 (1863). 

51. Id. 

52. Id. 
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acquit the accused in the first vote were not ‘‘debarred from voting on the second 
...5 for it would be most unjust that those who thought so favorably of the prisoner’s 
case as to vote for absolute acquittal, should . . . be precluded from rendering that 
punishment as mild as possible.”’* 


B. General Court-martial Jurisdiction 


The sole purpose for the development of the Articles of 1776 was to permit 
the officers of the Army to enforce military discipline. Consequently, the offenses 
made punishable by those articles were all military offenses.* Because military 
offenses were not violations of the criminal laws of any of the States, there resulted 
a strict division of jurisdiction; courts-martial were competent to try only military 
offenses, and the civil courts were competent to try soldiers only for offenses against 
civil laws. 

The Articles of 1775 had placed less restrictive limits on court-martial 
jurisdiction. Section 50 stated: ‘‘All crimes not capital, and all disorders and 
neglects which officers and soldiers may be guilty of, to the prejudice of good order 
and military discipline, though not mentioned in the . . . articles of war, are to be 
taken cognizance of by a. . . court-martial . .. and punished at their discretion.’’* 
The effect of this grant was ‘‘to confer upon courts-martial, as to offenses inher- 
ently military, an exclusive authority to try and punish.’’* Violations of civil law 
were cognizable by courts-martial to the extent they adversely affected military 
discipline. With respect to these offenses, ‘‘a concurrent power necessarily arose,” 
although there was no provision in the Articles of 1775 assigning priority in the 
exercise of jurisdiction.” 

The Articles of 1776 corrected this oversight, however, by requiring 
offenses against ‘‘the known laws of the land’’ to be tried in the civil courts.* 





53. Id. at 144-45. 

54. See supra text accompanying note 37. 

55. Articles of 1775, supra note 13, at 957, § 50. 

56. Caldwell v. Parker, 252 U.S. 376, 381 (1920). 

57., Id. 

58. Articles of 1776, supra note 35, at 964-65, § 10, art. 1: 
Whenever any officer or soldier shall be accused of a capital crime, or of having used violence, 
or of having committed any offense against the persons or property of the good people of any 
of the United American States, such as is punishable by the known laws of the land, the 
commanding officer and officers of every regiment, troop, or party, to which the person or 
persons so accused shall belong, are hereby required, upon application duly made, or in 
behalf of the party or parties, to use his utmost endeavors to deliver over such accused person 
or persons to the civil magistrate; and likewise to be aiding and assisting to the officers of 
justice in apprehending and securing the person or persons so accused, in order to bring them 
to trial. If any commanding officer or officers shall willfully neglect or shall refuse, upon the 

application aforesaid, to deliver over such accused person or persons to the civil magistrates, 
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Congress was aware, when it drafted the Articles of 1776, that some of the offenses 
of its new Army were offenses against the citizens of the colonies.” So strongly did 
Congress feel about the propriety of having soldiers who broke local laws tried in 
local courts, that it authorized the dismissal from the service of any commanding 
officer who willfully neglected or refused to turn over to civil authority any soldier 
in his unit charged with such a violation.” 

The Supreme Court described this relationship between civil and military 
authority under the Articles of 1776 as giving ‘‘the civil courts, if not a supremacy 
of jurisdiction, at least a primary power to proceed against military offenders 
violating the civil law. . ..’’" The Court believed that this result arose from ‘‘the fact 
that [this provision] was drawn from the British Articles, where the supremacy of 
the civil law had long prevailed. . ..’* A British author, describing the same 
relationship in Great Britain, was more certain that the civil courts had not only 
primary power, but ‘‘supremacy of jurisdiction”’: 


The Martial or Mutiny Law, as contained in the Mutiny-act [sic], and 
the Articles of War, does in no respect either supersede, or interfere with the 
civil and municipal laws of the realm. On the contrary, it is expressly declared 
by the Mutiny Act, Section 16, that nothing in that statute shall extend or be 
construed to exempt any officer or soldier whatsoever from being proceeded 
against by the ordinary course of law. Hence it appears that soldiers are 





or to be aiding or assisting to the officers of justice in apprehending such person or persons, 
the officer or officers so offending shall be cashiered. 

59. William Tudor’s letter of September 6, 1776 to John Adams, for example, mentioned the ‘‘shame- 
less ravages” practiced by the soldiers. See supra note 32. Tudor’s September 23, 1776 letter was 
more specific: ‘“The infamous and cruel ravages which have been made on the wretched, distressed 
inhabitants of this land by many of our soldiers must disgrace and expose our army to 
detestation. . ..’’ Letter from William Tudor to John Adams (Sept. 23, 1776). See also letter from 
Joseph Warren to Samuel Adams (May 26, 1775), reprinted in The American Revolution, 1763-1783: 
A Bicentennial Collection 149 (R. Morris ed. 1970) (‘‘I see more and more the necessity of 
establishing a civil government here, and such a government as shall be sufficient to control the 
military forces. . .[O}therwise the soldiery will lose all ideas of right and wrong, and will plunder, 
instead of protecting, the inhabitants.”’). 

60. Articles of 1776, supra note 35, at 964-65, § 10, art. 1. See also supra note 58. The British Articles of 
War of 1765 required the same treatment of its soldiers. 

In England, all delinquencies of soldiers are not tried . . . by military law; where there are 
ordinary offenses against the civil peace, they are triable by the common law courts. The 
mutiny act has wisely declared the supremacy of the ordinary course of law, within the realm, 
and requires commanding officers to deliver over to the civil magistrate . . . officers and 
soldiers accused of such offenses, under a summary ... penalty . . . no less than cashiering. ... 
T. Simmons, supra note 44, at 37. ‘The delinquencies of soldiers are not triable here [in England], 
’ as in most countries in Europe, by Martial law, but generally where there are offenders against the 
civil peace, they are tried by the common law courts. . ..”” A. Tyler, An Essay on Military Law 26 
(1814) (Rare book room, University of Washington Law School). 
61. Caldwell, 253 U.S. at 382. 
62. Id. See also supra note 60. 
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equally with all other classes of citizens, bound by the same strict observance 
of the laws of the country, and the fulfillment of all their social duties, and are 
alike amenable to the ordinary civil and criminal courts of the country, for all 
offenses against those laws, and breach of those duties. It follows, therefore, 
that no crime for which the common or statute laws of the country have 
provided a punishment, is cognizable before a court-martial. . ..° 


The result was that the Continental soldier was subject to two very different 
codes: One covered military offenses punishable by court-martial; the other was the 
civil code of whatever jurisdiction the soldier happened to be in, which was 
administered by the civil courts. This arrangement preserved for the soldier the 
right to a jury trial in a civil court for a civil offense, in the same manner as would 
be provided for any other citizen charged with a crime. 


IV. MEMBERS TRIALS AND JURISDICTION AFTER THE REVOLUTION: 1786-1919 


A. Composition and Voting 


The difficult conditions, under which military forces in the field often 
operate, must be considered when establishing a system of military discipline to be 
employed by an army wherever it goes. Military necessity, for example, was a factor 
in determining the number of members required to constitute a general court- 
martial under British military law, given the breadth of the British Empire and the 
remote locations of some of its outposts. Although the First Mutiny Act required 
that general courts-martial be composed of thirteen commissioned officers, a 
contemporary author indicated an exception existed if courts-martial were held in 
‘‘any place beyond the seas, etc., in which cases the court may consist of any 
number not less than seven; and except the same be [held] in Africa or in New South 
Wales, in which cases the general court-martial may consist of any number not less 
than five. . ..’* Thus, a provision for reduction in court-martial size existed, when 
the difficulty of assembling a full court was greatest. 

The Continental Congress confronted a similar problem soon after the end 
of the Revolutionary War. The Army was dispersed in small detachments among 
several forts and stations, making it very difficult to assemble thirteen officers for 
every general court-martial.“ Congress foresaw that discipline would suffer if 





63. A. Tyler, supra note 60, at 153-54 (emphasis added). 

64. Id. at 134-35. 

65. See Van Loan, The Jury, The Court-Martial, and the Constitution, 57 Cornell L. Rev. 363 (1971): 
Faced with a high desertion rate and confronted with an understaffing of officers, a frontier 
commander at Fort McIntosh in 1786 convened a general court-martial composed of only five 
officers. This action contravened article 1, section 14 of the Articles of War of 1776. ... Two 
men were convicted of desertion by this illegal court and sentenced to death. . . . Although the 
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offenders could not be punished, and that the Army’s ability to function would be 
impaired if thirteen officers were required for every general court-martial. Con- 
gress resolved this dilemma by reducing the number of officers required for a 
general court-martial to ‘‘any number from five to thirteen, inclusively; but they 
shall not consist of less than thirteen where that number can be convened without 
manifest injury to the service.’’* This provision was reenacted with the rest of the 
Articles of War in 1789, after the ratification of the Constitution.” 

Congress’ reason for reducing the number of officers required for a general 
court-martial lay in military necessity.” During the war, the Army had been large 
enough to support thirteen-member courts-martial.” Although the size of the Army 
fluctuated from week to week, in July of 1776 the Army consisted of about 14,000 
soldiers and a proportionate number of officers.” After the war ended, the soldiers 
were discharged to return home. The peacetime Army Congress kept in service 
consisted of only 700 men organized into ten companies.” Assuming four to five 
officers per company, as had been the case during the war, there were probably not 
more than fifty officers in the entire Army.” In spite of the reduction in the number 
of officers available from which to form a general court-martial, Congress insisted 
upon a manifest injury to the service — not just inconvenience—before permitting 
courts-martial with fewer than thirteen members.” Accepting the spirit of these 
conditions, when thirteen could not be assembled without injury to the service, as 





Congress was distressed by the Fort McIntosh incident, it also recognized the plight of small, 
detached commands. In fact, this incident appears to have been the stimulus to the 1786 
amendments to the Army Articles of War. . . . 

Td. at 384-85 n.118 (citations omitted). 

66. Articles of May 31, 1786, art. 1, reprinted in W. Winthrop, supra note 12, at 972 [hereinafter cited as 
the Articles of 1786]. The Articles of 1786 also made provision for a regimental court-martial 
consisting of three officers. Jd. art. 3. 

67. Act of May 31, 1789, 1 Stat. 96: 

Whereas crimes may be committed by officers and soldiers serving with small detachments of 
the forces of the United States, and where there may not be a sufficient number of officers to 
hold a general court-martial. . in consequence of which criminals may escape punishment, to 
the great injury of the discipline of the troops and the public service. . .the number of officers 
required to assemble a general court-martial [shall be reduced] to any number. . . from five to 
thirteen, inclusively, but they shall not consist of less than thirteen officers when that number 
can be convened without manifest injury to the service. 

See Weiner, Courts-Martial and the Bill of Rights: The Original Practice I, 72 Harv. L. Rev. 1, 8 

(1958). 

68. See supra text accompanying note 65. 

69. A thirteen-member court-martial was convened for the trial of Benedict Arnold on December 23, 
1779. J. Dimona, Great Court-Martial Cases 8 (1972). 

70. D. Higginbotham, supra note 17, at 99. 

71. E. Dupuy, The Compact History of the United States Army 44 (1961). 

72. See Act of April 30, 1790, 1 Stat. 116 (authorizing an army of 1,216, 53 of whom were to be officers). 

73. See supra text accompanying note 68. 
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many as possible were assembled; it was not uncommon to have courts-martial 
composed of seven, eight, or nine members.” 

The 1786 amendments to the Articles of War reduced the number of officers 
required to convene a general court-martial, but not the number of votes required 
for a conviction. The verdict continued to require a simple majority and, as before, 
a two-thirds vote was required to adjudge the death penalty.” With the introduction 
of general courts-martial with fewer than thirteen members, however, the possibility 
arose for an evenly divided court. The prisoner had the benefit of the division in 
those cases and was acquitted.” 


B. The Expansion of Military Jurisdiction Starting With the Civil War 


The social disruption in many States, occasioned by the Civil War, included 
closure of many civil courts and led to the first expansion in court-martial jurisdic- 
tion since 1776.” The Enrollment Act of 1863 made several of the most serious 
civilian offenses punishable by general court-martial.” There was one important 





74. Thirteen officers were convened for the general court-martial of Colonel John C. Fremont in 1847. 
K. Johnson, The Fremont Court-Martial 49 (1968). For Brevet Major General George Armstrong 
Custer’s court-martial in 1867, only nine officers could be assembled, seven of whom were junior to 
him. L. Frost, The General Court-Martial of General George Armstrong Custer 96 (1968). In 1925, 
General Billy Mitchell was tried by a general court-martial of nine, one of whom was General 
Douglas MacArthur. J. Dimona, Great Court-Martial Cases 107 (1962). Even after the reduction in 
court-martial size, the problem of assembling enough officers remained. When Commodore James 
Barron was court-martialed in January of 1808 for surrendering the USS Chesapeake without firing 
a shot, Commodore Stephen Decatur was denied permission to withdraw from the panel, in spite of 
his declared prejudice against Commodore Barron. The reason, wrote Secretary of the Navy Robert 
Smith, was ‘‘that there were already too few senior officers available to serve.”’ Id. at 26. 

75. Articles of 1786, supra note 66, at 973, art. 8. 

76. S. Benet, Military Law and Courts-Martial 129 (1864). 

71. Caldwell, 252 U.S. at 382. 

78. Enrollment Act of Mar. 3, 1863, ch. 75, § 30, 12 Stat. 731, 736 (revised and reenacted by Articles of 
War of June 22, 1874, art. 58, Rev. Stat. U.S. § 1342, art. 58), quoted by Caldwell, 252 U.S. at 382-83 
{hereinafter cited as the Enrollment Act of 1863}: 

That in time of war, insurrection, or rebellion, murder, assault and battery with an intent to 
kill, manslaughter, mayhem, wounding by shooting or stabbing with an intent to commit 
murder, robbery, arson, burglary, rape, assault and battery with an intent to commit rape, and 
larceny, shall be punishable by the sentence of a general court-martial or military commission, 
when committed by persons who are in the military service of the United States, and subject 
to the articles of war; and the punishments for such offenses shall never be less than those 
inflicted by the laws of the state, territory, or district in which they may have been committed. 
In 1874 this provision was revised and reenacted to read: 
In time of war, insurrection, or rebellion, larceny, robbery, burglary, arson, mayhem, man- 
slaughter, murder, assault and battery with an intent to kill, wounding, by shooting or 
stabbing, with an intent to commit murder, rape, or assault and battery with an intent to 
commit rape, shall be punishable by the sentence of a general court-martial, when committed 
by persons in the military service of the United States, and the punishment in any such case 
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condition: The expanded jurisdiction was only effective ‘‘in time of war, insurrec- 
tion, or rebellion.’”” Subsequent decisions by the Supreme Court made it clear 
that more than the existence of a state of war was required to permit courts-martial 
to exercise jurisdiction over civil offenses.” The disruption of civil authority that 
had led to the expanded military jurisdiction became a condition precedent to its 
use. Courts-martial were intended to have jurisdiction over traditionally civil 
offenses only when, ‘‘as a result of the existence of martial law or military 
operations, the courts of the state were not open, and military power was therefore 
needed to enforce the state law.’ The Supreme Court therefore held that the 
statute had no application when ‘‘the civil courts were open and in the undisturbed 
exercise of their jurisdiction.’ 

While the Enre!lment Act of 1863 greatly expanded the court-martial’s 
jurisdiction over offenses, the 1874 revision preserved the soldier’s right to trial in 
civil court for civil offenses by retaining the provision from the Articles of 1776 
requiring commanding officers to surrender persons from their commands accused 
of violations of the ‘‘laws of the land.’* This duty was made subject to the 
qualification that earlier expanded the court’s jurisdiction: ‘‘except in time of 
war.’ 

These Articles were amended again in 1916," but restrictions on court- 
martial jurisdiction over civil offenses were retained.” They did not permit any 





shall not be less than the punishment provided, for the like offense, by the laws of the State, 
Territory, or district in which such offense may have been committed. 
Articles of War of ‘une 22, 1874, Rev. Stat. U.S. § 1342, art. 58 (revised and reenacted by Articles of 
War of Aug. 29, 1916, ch. 418, arts. 92 & 93, 39 Stat. 664), reprinted in W. Winthrop, supra note 12, 
at 990 [hereinafter cited as the Articles of 1874]. For further discussion, see infra text accompany- 
ing note 85. 
79. Enrollment Act of 1863, supra note 78. 
80. Caldwell, 252 U.S. at 386. 
81. fd. (quoting W. Winthrop, supra note 12, at 667). 
82. Id. (quoting Coleman v. Tennessee, 97 U.S. 509, 515 (1878)). 
83. Articles of 1874, supra note 78, art. 59: 
When any officer or soldier is accused of a capital crime, or of any offense against the person 
or property of any citizen of any of the United States, which is punishable by the laws of the 
land, the commanding officer, and the officers of the regiment, troop, battery, company, or 
detachment, to which the person so accused belongs, are required, except in time of war upon 
application duly made by or in behalf of the party injured, to use their utmost endeavors to 
deliver him over to the civil magistrate, and to aid the officers of justice in apprehending and 
securing him, in order to bring him to trial. If, upon such application, any officer refuses or 
wilfully neglects, except in time of war, to deliver over such accused person to the civil 
magistrates, or to aid the officers of justice in apprehending him, he shall be dismissed from 
the service. 
84. Id. 
85. Articles of War of Aug. 29, 1916, ch. 418, 39 Stat. 619 (revised and reenacted by Articles of War of 
June 4, 1920, ch. 227, 41 Stat. 787) [hereinafter cited as the Articles of 1916]. 
86. See id. arts. 92 & 93, 39 Stat. at 664 (quoted by Caldwell, 252 U.S. at 384). Article 92 stated: 
Murder-Rape. Any person subject to military law who commits murder or rape shall suffer 
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person to be ‘“‘tried by court-martial for murder or rape committed within the 
geographical limits of the states of the Union and the District of Columbia in time 
of peace.’ Interestingly, the prosecution of other serious crimes was not so 
limited.” A revised provision was retained, however, requiring commanding offi- 
cers, except in time of war, to respond to the demand of civil authorities by 
surrendering persons accused of civil crimes.” 


V. MEMBERS TRIALS AND JURISDICTION FROM 1919 TO THE PRESENT 


The provision for general courts-martial composed of five to thirteen 
officers remained in effect until 1920, when Congress again changed the Articles of 
War.” Although the primary purpose of the 1920 amendments was to reduce the 
ability of commanders to influence court-martial findings and sentences,” Con- 
gress also chose to reduce the number of members required for a general court- 
martial to ‘“‘any number of members not less than five.’’” The reduction in court 
membership was offset by increases in voting percentages required to convict or 
impose certain punishments. For the first time since 1775, the number of votes 
required for the death penalty was increased from two-thirds to ‘‘all the members 





death or imprisonment for life, as a court-martial may (be) direct; but no person shall be tried 
by court-martial for murder or rape committed within the geographical limits of the states of 
the Union and the District of Columbia in time of peace. 
Article 93 stated: 

Various Crimes. Any person subject to military law who commits manslaughter, mayhem, 
arson, burglary, robbery, larceny, embezzlement, perjury, assault with intent to commit any 
felony, or assault with intent to do bodily harm, shall be punished as a court-martial may 
direct. 


89. Articles of 1916, supra note 85, art. 74, 39 Stat. at 662 (quoted by Caldwell, 252 U.S. at 384-85). 
Delivery of Offenders to Civil Authorities. When any person subject to military law, except 
one who is held by the military authorities to answer, or who is awaiting trial or result of trial, 
or who is undergoing sentence for a crime or offense punishable under these articles, is 
accused of a crime or offense committed within the geographical limits of the states of the 
Union and the District of Columbia, and punishable by the laws of the land, the commanding 
officer is required, except in time of war, upon application duly made, to use his utmost 
endeavor to deliver over such accused person to the civil authorities, or to aid the officers of 
justice in apprehending and securing him, in order that he may be brought to trial. Any 
commanding officer who upon such application refuses or willfully neglects, except in time of 
war, to deliver over such accused persons to the civil authorities or to aid the officers of justice 
in apprehending and securing him shall be dismissed from the service or suffer such other 
punishment as a court-martial may direct. 

90. Articles of War of June 4, 1920, ch. 227, 41 Stat. 787 (revised and reenacted as 10 U.S.C. §§ 801-940 

(1982 & Supp. II 1984)) hereinafter cited as the Articles of 1920}. 

91. W. Generous, Swords and Scales 7, 8 (1973). In testimony before Congress, Professor Edmund 
Morgan of Yale charged that “‘fully one-third of all acquittals during the war had been ‘revised’ to 
guilty during reconsideration sessions at the direction of the convening authority.” Id. 

92. Articles of 1920, supra note 90, art. 5, 41 Stat. at 788, reprinted in Off. of Judge Advocate General of 
the Army, Military Laws of the United States (Army) 260 (9th ed. 1949). 
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of said court-martial present.’”* For any term of imprisonment exceeding ten 
years, the voting requirement was increased from the mere majority that had been 
required since 1775, to ‘‘three-fourths of all the members present.’ For ‘‘all other 
convictions and sentences,’’® the longstanding simple majority vote was increased 
to two-thirds. 

These Articles of War of 1920 came under fire at the close of World War II, 
as thousands of servicemembers returned from the war with the same complaints 
about command influence that had moved Congress to action after World War I.” 
The time was ripe for major changes and the Articles of War were, in 1950, 
superseded by the Uniform Code of Military Justice (hereinafter UCMJ).” Compo- 
sition® and voting requirements” of general courts-martial remained unchanged. 
The primary evil at which the Code drafters aimed was once again the elimination 
of the unjust exercise of command influence over the court.” The questions of 





93. Id. art. 43, 41 Stat. at 795-96, reprinted in Off. of the Judge Advocate General of the Army, Military 

Laws of the United States (Army) 273 (9th ed. 1949): 

No person shall, by general court martial, be convicted of an offense for which the death 
penalty is made mandatory by law, nor sentenced to suffer death, except by the concurrence 
of all the members of said court martial present at the time the vote is taken, and for an 
offense in these articles expressly made punishable by death; nor sentenced to life imprison- 
ment, nor to confinement for more than ten years, except by the concurrence of three-fourths 
of all the members present at the time the vote is taken. Conviction of any offense for which 
the death sentence is not mandatory and any sentence to confinement not in excess of ten 
years, whether by general or special court martial, may be determined by a two-thirds vote of 
those members present at the time the vote is taken. All other questions shall be determined 
by a majority vote. , 

Id. 

Id. 

. W. Generous, supra note 91, at 14-16. 

. Uniform Code of Military Justice, ch. 169, 64 Stat. 108 (1950) [hereinafter cited as the UCMJ] 
(current version at 10 U.S.C. §§ 801-940 (1982 & Supp. II 1984)). See generally Morgan, The 
Background of the UCMJ, 6 Vand. L. Rev. 169 (1953). 

. UCM], supra note 97, art. 16 (current version at 10 U.S.C. § 816 (1982 & Supp. II 1984)). 

. UCM], supra note 97, art. 52 (current version at 10 U.S.C. § 852 (1982)). The discussion to R.C.M. 
1006(dX4XC), MCM, 1984, reads: 

In computing the number of votes required to adopt a sentence, any fraction of a vote is 
rounded up to the next whole number. For example, if there are seven members, at least six 
would have to concur to impose a sentence requiring a three-fourths vote, while at least five 
would have to concur to impose a sentence requiring a two-thirds vote. 

100. See Uniform Code of Military Justice, 1949: Hearings on H.R. 2498 Before a Subcommittee of the 
House Committee on Armed Services, 81st Cong., Ist Sess. 646, 647 (1949) (statement of Arthur E. 
Farmer, Committee on Military Law of the War Veterans Bar Association) (‘‘It cannot be empha- 
sized too strongly that practically every committee which has studied the subject has made the 
removal of command control the sine qua non of effective court-martial control. The War Depart- 
ment Advisory Committee on Military Justice made the checking of command control its primary 
recommendation.”’). But see Sherman, The Civilianization of Military Law, 22 Me. L. Rev. 3, 97 
(1970) (military commander still retains some authority over the court-martial panel). 
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court size and voting requirements received little more than token consideration in 
the committee hearings.” 

The enactment of the UCMJ in 1950 also brought an end to the wartime 
and geographical limitations on the jurisdiction of courts-martial to try service- 
members for murder, rape, and other formerly civil offenses.'” In spite of Congress’ 
willingness to permit such an expansion of court-martial jurisdiction over offenses, 
the power was short lived. In 1969, the Supreme Court limited the authority of 
courts-martial to try civil offenses by requiring the offenses to be “‘service con- 
nected’’ before court-martial jurisdiction attached.’ 


VI. GENERAL COURT-MARTIAL JURISDICTION UNDER THE UCMJ AND 
O’CALLAHAN’S *‘SERVICE-CONNECTION” REQUIREMENT 


**We have concluded that the crime to be under military jurisdiction must 
be service connected,’’ the Supreme Court wrote in O’Callahan v. Parker, ‘‘lest 
‘cases arising in the land and naval forces. . .’ as used in the Fifth Amendment, be 
expanded to deprive every member of the armed forces of the benefits of an 
indictment by a grand jury and a trial by a jury of his peers.’ Recalling Ex parte 
Quirin,’* the Court reaffirmed its position that the fifth amendment expressly 
exempts courts-martial from the requirement of a grand jury indictment and, 
inferentially, from the requirement of a trial by jury." The Court was properly 





101. See, e.g., Uniform Code of Military Justice, 1949: Hearings on H.R. 2498 Before a Subcommittee of 
the House Committee on Armed Services, 81st Cong., 1st Sess. 740, 757 (1949) (statement of Col. 
John P. Oliver, JAG, Reserve, Legislative Counsel of the Reserve Officers Association of the United 
States): 

As to article 52, subparagraph (a2), page 44, we believe that in those cases such as the 
mandatory penalty of death or life imprisonment that such conviction shall likewise be 
unanimous and in any case where the sentence of life imprisonment or confinement in excess 
of ten years that the conviction likewise should require the concurrence of three-fourths of the 
members of the court, as does the imposition of a sentence. 

102. UCMJ, supra note 97, arts. 118 (murder), 120 (rape), 121 (larceny), 122 (robbery), 123 (forgery), 126 
(arson) & 128 (assault) (current versions at 10 U.S.C. §§ 918, 920, 921, 922, 923, 926 & 928 (1982)). 

103. O’Callahan v. Parker, 395 U.S. 258 (1969). In O’Callahan, a United States Army sergeant, while off 
base on an evening pass and while in civilian clothes, entered a woman’s hotel room in Honolulu 

-and assaulted and attempted to rape her. He was convicted by a general court-martial of house- 
breaking, assault with intent to rape, and attempted rape, in violation of articles 80, 130, and 134 of 
the UCMJ. In determining that the offenses were not service connected, the Supreme Court 
emphasized that the defendant was properly away from his base, that there was no connection 
between his military duties and the offenses, that the crimes were not committed against a person 
related to the military, nor on a military base, that the civil courts of Hawaii were open and 
functioning, and that the offenses did not involve any flouting of military authority or military 
security. Id. at 273, 274. 

104. Id. at 272-73. 

105. 317 U.S. 1 (1942). 

106. Id. at 40. In Ex parte Quirin, the Supreme Court concluded that the Constitution was not intended 
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concerned, however, about the expansion of military jurisdiction, for it had 
been advised on oral argument that article 134 of the UCMJ™ had been construed 
by the military to give it jurisdiction to try members of the service for tax evasion 
and as ‘‘a catch-all that incorporates almost every federal penal statute into the 
Code.’’"* By requiring service connection as a condition of military jurisdiction, 
the Court renewed the ancient rule that civilian offenses were subject to military 
jurisdiction only to the extent that they were prejudicial to good order and 
discipline.” 

O’Callahan reversed the conviction then before it and indicated that a trial 
in civil court was warranted, but left ‘‘service connection’’ undefined. This omis- 
sion was remedied in Relford v. Commandant,' where the Court enumerated 
twelve factors it considered in evaluating service connection.'" In so doing, the 
Court recognized that it was taking an ad hoc approach to the question in each 
case, rather than offering a general rule for quantitative application in every case. It 
invited courts-martial to do likewise when it wrote: ‘‘[W]e have no doubt that 
military tribunals do have the experience and expertise that qualify them to 
determine the facts and to evaluate their relevance to military discipline, morale, 





to enlarge the right to jury trial as it existed at the time of the ratification of the Constitution. 
Reither, the framers intended: 
to preserve unimpaired trial by jury in all those cases in which it had been recognized by the 
common law. . ., but not to bring within the sweep of the guaranty those cases in which it was 
then well understood that a jury trial could not be demanded as of right. 
Id. at 39 (citation omitted). See also O’Callahan v. Parker, 395 U.S. at 258; Reid v. Covert, 354 U.S. 
1 (1957); Welch v. McDonald, 340 U.S. 122, 127 (1950); Kahn v. Anderson, 255 U.S. 1 (1921), Ex 
Parte Milligan, 71 U.S. 2 (1866). 

107. 10 U.S.C. § 934 (1982): 

Though not specifically mentioned in this chapter, all disorders and neglects to the prejudice 
of good order and discipline in the armed forces, all conduct of a nature to bring discredit 
upon the armed forces, and crimes and offenses not capital, of which persons subject to this 
chapter may be guilty, shall be taken cognizance of by a general, special, or summary court- 
martial, according to the nature and degree of the offense, and shall be punished at the 
discretion of that court. 

108. O’Callahan v. Parker, 395 U.S. at 273. 

109. Id. at 271-72. See supra text accompanying note 55. 

110. Relford v. Commandant, 401 U.S. 355 (1971). 

111. The Relford factors are: Whether the accused was properly away from his base when the offense was 
committed; whether the offense was committed off base; whether the offense was committed within 
an area not within military control; whether it was committed within the territorial United States 
and not in an occupied foreign zone; whether it was committed during time of peace and without 
reference to the war-making power; whether it was unrelated to the accused’s military duties; 
whether the victim was engaged in a military duty; whether the offense was among the crimes 

_ normally processed in the civilian courts, and there is no indication of unavailability of civil courts 
to try them; whether it was unrelated to military authority and involved no flouting of military 
authority; whether it involved a threat to a military post; whether there was any violation of military 
property; and whether the offense was normally civilian, and not military in nature. Relford, 401 
US. at 365. 
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and fitness.’”""? Appellate military courts have done so, recognizing in some cases 
that military jurisdiction is ‘‘automatic.’”" 

Offenses committed by servicemembers overseas are subject to military 
criminal jurisdiction by virtue of the ‘‘overseas exception”’ to O’Callahan. Since 
those accuseds will not have the right to the United States constitutional protec- 
tions of trial by jury or grand jury indictment, they are not harmed unfairly by the 
exercise of military jurisdiction.'* 

The Supreme Court established an exception to O’Callahan’s ad hoc 
approach in Relford v. Commandant, holding: ‘‘[WJhen a serviceman is charged 
with an offense committed within or at the boundary of a military post and violative 
of the security of a person or of property there, that offense may be tried by a court- 
martial.’”"> This ‘‘on post’’ exception confers military jurisdiction even if the 
person'”’ or property'” of a civilian is involved. Although Relford required that the 
offense be committed on post and that it violate the security of person or property 
there, the Court of Military Appeals has abbreviated the inquiry and found court- 
martial jurisdiction as soon as it determines that the offense occurred on post.'" 

A third exception exists for petty offenses. Since persons who commit these 
offenses have no right to grand or petit jury, O’Callahan’s purpose of preserving 
those rights to servicemembers is not offended by the exercise of military jurisdic- 
tion. The accused suffers no constitutional deprivation, and the military’s interest 
in disciplining wayward members is preserved.'"° Where no ‘‘automatic’’ exception 
applies, military courts must consider the Relford factors in determining whether 
service connection exists. This is not merely a quantitative analysis. Courts have 
found service connection even when a majority of the Relford factors weigh in favor 
of civilian jurisdiction. This is exactly what the Supreme Court did in Relford. 
There, the Court upheld military jurisdiction although seven of the factors favored 
civilian jurisdiction, and only five favored military jurisdiction.'” The Court of 





112. Schlesinger v. Councilman, 420 U.S. 738, 760, 761 n.34 (1975). 

113. See Cooper, O’Callahan Revisited: Severing the Service Connection, 76 Mil. L. Rev. 165 (1971). 

114. United States v. Keaton, 19 U.S.C.M.A. 64, 41 C.M.R. 64 (1969). The violation of some Federal 
statutes with extraterritorial effect formerly resulted in trial in a United States district court. United 

*States v. Lazzaro, 2 M.J. 76 (C.M.A. 1976). A recent decision, however, suggests that the military 

may exercise jurisdiction overseas despite such statutes. United States v. Holman, 19 M.J. 784 
(A.C.M.R. 1984). 

115. Relford v. Commandant, 401 U.S. at 369. 

116. Id. 

117. United States v. Paxiao, 18 U.S.C.M.A. 608, 40 C.M.R. 320 (1969). 

118. See United States v. Hedlund, 2 MJ. 11, 14(C.M.A. 1976). See generally Cooper, supra note 113, at 
170-71. 

119. United States v. Sharkey, 19 U.S.C.M.A. 26, 41 C.M.R. 26 (1969). See generally Cooper, supra note 
113, at 172. 

120. Relford v. Commandant, 401 U.S. at 366. 














NAVAL LAW REVIEW e XXXV 


Military Appeals has found service connection based upon as few-as three”! or 
four'” factors. 


VII. CoNncLusion 


The O’Callahan decision in 1969 revived the congressional policy, articu- 
lated by the Founding Fathers 200 years earlier, of limiting military criminal 
jurisdiction over servicemembers to service-connected offenses.'* The minimum 
number of members required for convening a general court-martial declined from 
thirteen in 1775 to five since 1920.'* Voting requirements, meanwhile, have crept 
gradually upward from a majority-vote minimum to a two-thirds vote minimum 
with unanimity required for the death penalty, and a change now pending 
requiring unanimity to convict in capital punishment cases.'” 

Measured against the standards that apply in State or Federal courts of 
unanimous votes and six-member-jury minimums, the size and voting requirements 
for courts-martial would be patently unconstitutional. Congress clearly did not 
foresee, when it established the current size and voting requirements for general 
courts-martial, that the Supreme Court would later declare similar standards 
unconstitutional in civilian trials. Congress did, however, hear testimony concern- 
ing the requirements for a unanimous vote and a twelve-member panel in Federal 
courts, but adopted neither in courts-martial.'” 

In point of fact, the voting and composition requirements in the UCMJ and 
its historical antecedents have withstood frequent challenges predicated on the 





121. United States v. Moore, 1 M.J. 448 (1976). 

122. United States v. McCarthy, 2 M.J. 26 (1976). 

123. See supra text accompanying notes 54-63. 

124. See supra text accompanying notes 41-46, 64-73 & 90-101. 

125. See supra text accompanying notes 47-53, 75-76 & 90-101. 

126. Navy JAG Alexandria Va msg 212000Z Nov 85. 

127. See Uniform Code of Military Justice, 1949: Hearings on H.R. 2498 Before a Subcommittee of the 
House Committee on Armed Services, 81st Cong., 1st Sess. 846 (1949) (statement of Felix Larkin, 
Assistant General Counsel, Office of the Secretary of Defense). 

Mr. Gavin. In the Federal courts where a man is charged with a crime you have to have 12 
jurors. 

Mr. Larkin. Yes, in many States you do, there is no question about that, Mr. Gavin. 

Mr. Gavin. May I ask Colonel Dinsmore if he knows of any important general court-martial 
case where the court consisted of less than five members? 

Colonel Dinsmore. It could not consist of less than five, Mr. Gavin, but I will say it is very 
unusual for a court to be reduced below the original number that the court started with. 

Mr. Gavin. What I had in mind is in a Federal court it requires a unanimous verdict to find 
a man guilty. 

Colonel Dinsmore. Of course, we have that in reference to the death sentence. 

Mr. Brooks. A great many State courts now use a percentage for minor crimes. 

Mr. DeGraffenried. That is right. 

Id. at 1082. 
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sixth amendment.’ The most compelling reason for such resiliency is Congress’ 
constitutional authority in article I, section 8, to make regulations governing the 
armed forces. O’Callahan serves to balance this constitutional authority and the 
military commander’s desire for optimum criminal jurisdiction over servicemem- 
bers against the benefits to the individual servicemember of indictment by a grand 
jury and trial by a jury of peers. This ‘‘service connection’’ balance serves to curb 
military excesses in the name of discipline and to forestall judicial intrusions into 
military discipline, hence preserving the citizen’s army 200 years after its birth.” 





128. See supra note 106. 
129. The Supreme Court has long attributed a special deference to Congress’ judgments in the exercise 
of its power to “‘make Rules for the Government and Regulation of the land and naval forces’’ under 
U.S. Const. art. I, § 8, cl. 14. In Burns v. Wilson, 346 U.S. 137, 140 (1953), the Court said: ‘‘{Tyhe 
rights of men in the armed forces must perforce be conditioned to meet certain overriding demands 
of discipline and duty, and the civil courts are not the agencies which must determine the precise 
balance to be struck in this adjustment. The Framers especially entrusted that task to Congress.” 
See also Kahn v. Anderson, 255 U.S. 1 (1920), where the Court said: 
[A] further contention . . . [that] they could not be tried by a military court because Congress 
was without power to so provide consistently with the guarantees as to jury trial and 
presentment or indictment by grand jury . . . is also without foundation, since it directly denies 
the existence of a power in Congress exerted from the beginning, and disregards the 
numerous decisions of this court by which its exercise has been sustained—a situation which 
was so obvious more than forty years ago as to lead the court to say... ““The Constitutionality 
of the acts of Congress touching the Army and the Navy courts-martial in this country, if there 
could ever have been a doubt about it, is no longer an open question in this court.”’ 
Id, at 8-9 (quoting Ex parte Reed, 100 U.S. 13, 21 (1879). 
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On-Base Roadblocks and Breathalyzers 
to Combat DUI 


Lieutenant Commander John T. Oliver, JAGC, USN* 


I. INTRODUCTION 
The problem of drunk drivers is a national tragedy: 


The situation underlying this case—that of the drunk driver—occurs with 
tragic frequency on our Nation’s highways. The carnage caused by drunk 
drivers is well documented and needs no detailed recitation here. This Court, 
although not having the daily contact with the problem that the state courts 
have, has repeatedly lamented the tragedy.’ 


The drunk driver crisis has proved equally troublesome in the military,’ where many 
personnel drink and drive.’, 

To combat the problem in the civilian community, many States use sobriety 
checkpoints and modern portable breathalyzers both to deter individuals from 
driving under the influence of alcohol (DUI) and to identify and apprehend such 
drivers.‘ This comment focuses on whether the commanding officer of a military 





“Lieutenant Commander John T. Oliver, JAGC, USN is currently assigned to the 
Administrative Law Division, Naval Civil Law Support Activity, Washington, D.C. 
He received his B.A. degree from Stanford University in 1973 and his J.D. degree 
from the University of Washington in 1980. He is presently admitted to practice 
before the United States Court of Military Appeals and the Washington State and 
California State bars. 


1. South Dakota v. Neville, 459 U.S. 553, 558-59 (1983). See Perez v. Campbell, 402 U.S. 637, 657 
(1971) (Blackmun, J., concurring): ‘The slaughter on the highways of this Nation exceeds the death 
toll of all our wars.” See also Exec. Order No. 12,358, 47 Fed. Reg. 16,311 (1982) (establishing 

: President’s Commission on Drunk Driving). See generally Note, Curbing the Drunk Driver Under 

the Fourth Amendment: The Constitutionality of Roadblock Seizures, 71 Geo. L.J. 1457, 1457 n.1 

(1983) [hereinafter cited as Roadblock Seizures} Comment, Mandatory Jail Sentences: An Effective 

. Solution to the Drunk Driver Crisis?, 55 Wash. L. Rev. 677, 678 (1980). 


2. See DoD Dir. 1010.7 of 10 Aug. 1983, Subj: Drunk and Drugged Driving by DoD Personnel, para. 
: Di. 
’ 3. See SECNAVINST 5300.29, Subj: ALCOHOL ABUSE AND DRUNK DRIVING, para. 3 (discus- 


sion of “‘drunken sailor image”’). 

Jones & Lund, Detection of Alcohol Impaired Drivers Using a Passive Alcohol Sensor, Ins. Inst. for 
Highway Safety Study 12-14 (rev. ed. July 1985). See Annot., 37 A.L.R. 4th 10, 29-34 (1985) (police 
use of roadblocks to detect drunken-driving violations). 


> 
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installation—given his duty to protect the members of his command’ and the 
security and integrity of the installation’—may legally adopt comparable measures 
and direct that all drivers passing through an on-base sobriety checkpoint have 
their blood-alcohol-content (BAC) level checked using a passive alcohol sensor 
(breathalyzer wand). Assuming that the wand is reasonably accurate and the 
command follows correct procedures in setting up and executing on-base road- 
blocks, this comment concludes that such a procedure complies with constitutional 
and regulatory requirements and should be employed as part of a command’s 
drunk driving program.’ 

Two theories discussed below support the constitutionality of such a proce- 
dure, the plain view/sense enhancement doctrine and the administrative inspection 
doctrine. Although reasonable suspicion is not required under either theory, com- 
manders may find it more prudent to employ the breathalyzer wands only after 
some degree of intoxication is evident. In any case, the breathalyzer wand may be 
used only as a screening device. This comment concludes by suggesting procedures 
for establishing and executing an on-base sobriety checkpoint program. 


II. ROADBLOCKS 


The act of stopping a car at a sobriety checkpoint by security personnel is a 
seizure and must be reasonable under the fourth amendment.’ ‘‘[TJhe reasonable- 
ness of such seizures depends on a balance between the public interest and the 
individual’s right to personal security free from arbitrary interference by law 
officers.’ The public interests served by an effective DUI roadblock are twofold: 
first, safety—drunk drivers are taken off the road—and, second, deterrence— 
individuals are discouraged from driving after drinking.’ In assessing individual 
rights involved, the Supreme Court suggested in Delaware v. Prouse' that States 
could develop ‘‘methods of spot checks that involve less intrusion or that do not 
involve the unconstrained exercise of discretion. Questioning of all oncoming 





5. See Navy Regs. (1973), art. 0702. ‘Installation commanders will establish an overall program . . . to 
minimize the contribution of alcohol and drugs as causative factors in traffic accidents.”’ 
OPNAVINST 11200.5B, Subj: Motor Vehicle Traffic Supervision, para. 4-5. 

Brown v. Glines, 444 U.S. 348, 354-55 (1980) (limitations on right to petition on military installa- 
tion). The military is, ‘‘by necessity, a specialized society separate from civilian society.” Id. at 354 
(quoting Parker v. Levy, 417 U.S. 733, 743 (1974)). 

7. SECNAVINST 5300.29, supra note 3, para. 6. 

8. Delaware v. Prouse, 440 U.S. 648, 653-54 (1979). See United States v. Brignoni-Ponce, 422 U.S. 873, 
878 (1975). For further discussion, see generally Roadblock Seizures, supra note 1, at 1464-69 and 
cases discussed therein. 

9. United States v. Brignoni-Ponce, 422 U.S. 873, 878 (1975) (border patrol). 

10. State v. Martin, 496 A.2d 442, 447 (Vt. 1985). 
11. 440 U.S. 648 (1979). 
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traffic at roadblock-type stops is one possible alternative.’""* The evident govern- 
mental interest in reducing accidents attributable to drunk driving permits the base 
commander to set up on-base sobriety checkpoints, if procedures are safe and 
reasonable, the officer in the field has no discretion as to whom to stop, and any 
intrusion or delay is minimized." As the Supreme Court observed: ‘‘[TJhis practice 
of stopping automobiles briefly for questioning has a long history evidencing its 
utility and is accepted by motorists as incident to highway use.’’"* So long as the 
procedures set up by the commander are reasonably related to the purpose of the 
checkpoint, any seizure resulting from a stop should be upheld as reasonable and 
therefore constitutional.’ 


III. CONSTITUTIONALITY OF BREATHALYZERS 


One simple, accurate, and commonplace device to determine a driver’s 
BAC level is the breathalyzer.’* Modern technology has developed several types of 
breathalyzer wands that can detect blood alcohol when an individual speaks near 
to, or blows on, them.” Assuming the device used is reasonably accurate,” the 
question presented is whether, absent voluntary consent," the wand may legally be 
used during an otherwise properly conducted DUI roadblock to screen for intoxica- 
tion absent other signs of alcohol use. Such use is constitutional under either of two 
theories. 





12. Id. at 663 (dictum). 

13. See United States v. Martinez-Fuerte, 428 U.S. 543, 556-59 (1976) (border checkpoint for illegal 
aliens); State v. Deskins, 234 Kan. 529, 673 P.2d 1174 (1983) (multiple factors to consider in 
determining legality of DUI roadblock). For further discussion of the proper implementation of 
DUI screening roadblocks, see infra text accompanying notes 61-70. 

14. United States v. Martinez-Fuerte, 428 U.S. at 560-61 n.14 (1976) (dictum), see United States v. 
Hernandez, 739 F.2d 484, 486-88 (9th Cir. 1984) (checkpoint for illegal aliens on military base). This 
acceptance of checkpoints by motorists should be even more applicable on base, where prominently 
displayed warnings appear at each installation gate. See OPNAVINST 5530.14A, Subj: DEPART- 
MENT OF THE NAVY PHYSICAL SECURITY AND LOSS PREVENTION, § 0307. 

15. See Roadblock Seizures, supra note 1, at 1482-86. For further discussion of what constitutes 
reasonable implementation, see infra text accompanying notes 61-70. 

16. See South Dakota v. Neville, 459 U.S. 553, 563 (1983): ‘“The simple blood- alcohol test is so safe, 
painless, and commonplace . . . that the State could legitimately compel the suspect, against his will, 
to accede to the test.” 

17. Jones & Lund, supra note 4, at 3-4, app. I. 

18. This assumption may be inappropriate. Some wands are not particularly accurate. Some are not 
alcohol specific, and may give readings based on tobacco smoke, heavy cologne, and other 

"pollutants. Jones & Lund, supra note 4, at 3, 4, 13-14. More advanced wands are more effective and 
alcohol specific. Id. at 4, 21. 

19. Use of the wand is legal if the driver consents voluntarily. See Schneckloth v. Bustamonte, 412 U.S. 

218, 248-49 (1973), Mil. R. Evid. 314(e). 
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A. Plain View/Sense Enhancement Doctrine 


The first theory holds that the use of the wand does not qualify as a search 
under the fourth amendment, since it is permissible as a sense enhancement under 
the ‘‘plain view’’ doctrine.” Any time a vehicle is properly stopped, officers may use 
their senses to observe what is in plain view on the person and in the vehicle.” The 
Court of Military Appeals has adopted this doctrine, concluding that if officers have 
a legal right to be somewhere, they may use their senses to determine if criminal 
activity is underway.” Hence, an officer’s nose legally can detect alcohol on the 
breath of the driver.” By extension, a flashlight can be used to enhance an officer’s 
sense of sight to check a car for drugs or open containers of alcohol.” In fact, any 
device, which will enhance an officer’s ability to detect criminal activity without 
unreasonable intrusion, may be used. ‘‘[AJmong the permissible devices,” accord- 
ing to the Court of Military Appeals, ‘tare such sight improvers as binoculars, 
flashlights, magnetometers, breathilizers [sic], camera lenses, and, . . .ordinary 
prescription glasses.’’* The wand then may be used to detect the presence of 
alcohol in a place where the officer has a legal right to be.” 

For maximum accuracy, though, the passive breathalyzer must be held 
about six inches from the driver’s mouth which may require some degree of 
intrusion into the car. No cases exist which analyze this issue of intrusion, nor the 
analogous one of whether officers can legally insert a flashlight into a car’s interior 
to illuminate areas otherwise out of sight. On issues of this kind, however, the 
Supreme Court has articulated the following general test: ‘‘[TJhe permissibility of a 
particular law enforcement practice is judged by balancing its intrusion on the 
individual’s Fourth Amendment interests against its promotion of legitimate gov- 
ernmental interests.’’” Applied to the breathalyzer wand, the question presented is 





20. See Texas v. Brown, 460 U.S. 730, 740 & n.5 (1983). If so, such use of the breathalyzer wand would 
*‘not [be] a search within the meaning of the Fourth Amendment.”’ Id. at 740. See also United 
States v. Burns, 624 F.2d 95, 101 (10th Cir. 1980): ‘‘It is well settled that the olfactory activities of a 
trained police dog legitimately on the premises do not constitute a search.” 

21. See Texas v. Brown, 460 U.S. 730, 739-40 (1983) (use of flashlight to illuminate interior of car at 
license checkpoint). See also South Dakota v. Opperman, 428 U.S. 364, 376 n.10 (1976); Coolidge v. 
New Hampshire, 403 U.S. 443 (1970) (seminal case). 

22. United States v. Thomas, 1 M.J. 397, 400-01 (C.M.A. 1976). See United States v. Middleton, 10 MJ. 
123, 129 (C.M.A. 1981) (‘‘[TJhe commander is not limited to the use of his eyes as tools for the 
inispection’’ but may use whatever senses available, including nose and ears.). 

. See People v. Mayberry, 31 Cal.3d 335, 644 P.2d 810, 182 Cal. Rptr. 617 (1982) (plain smell doctrine; 

no reasonable expectation of privacy). 

See Texas v. Brown, 460 U.S. 730, 740 & n.5 (1983). 

. United States v. Thomas, 1 M.J. at 401 (arguing that a trained dog is legal under the plain view/ 

sense enhancement doctrine). 

An analogy is that of drug detection dogs. See id. Although an officer may not be able to detect the 

presence of drugs in a suitcase through sense of smell, trained dogs can and, legally, do. United 

States v. Place, 462 U.S. 696, 706-07 (1983) (dictum: trained dog alerting on a suitcase). 

. Delaware v. Prouse, 440 U.S. 648, 654 (1979). 
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whether the driver’s ‘‘reasonable expectation of privacy’ in his or her expelled air 
within the car outweighs the Government's legitimate interest in combatting drunk 
driving.” In Texas v. Brown,” the Supreme Court held that it was permissible for an 
officer at a routine license checkpoint to shine a flashlight into the car and shift 
position with the flashlight ‘‘to obtain a better view of the interior of the glove 
compartment” as the driver opened it.*' The Brown decision concluded that no 
legitimate expectation of privacy shields the visible interior of a car, including the 
open glove compartment.” Similarly, a driver has no legitimate expectation of 
privacy in the air space of the car which the officer can smell readily. Assuming the 
breathalyzer wand is reliable, therefore, the Government’s reasonable interest in 
identifying drunk drivers outweighs the minimal intrusion required for effective 
use of the wand. 


B. Administrative Inspection 


An equally strong theory to support the use of breathalyzer wands is the 
administrative inspection doctrine.* Under Navy Regulations, the responsibility of 
the commanding officer for his command is absolute, except when, and to the 
extent, relieved therefrom by competent authority.” Military inspections have 
traditionally been administrative in nature and free of probable cause require- 
ments,® although inspections employed as subterfuge searches for contraband are 
illegal.” Again, the constitutional inquiry focuses ‘‘on balancing the need for a 
search against the offensiveness of the intrusion.’’*’ When the inspection is needed 





28. Katz v. United States, 389 U.S. 347, 361 (1967) (Harlan, J., concurring). 

29. See United States v. Smith, 643 F.2d 942, 944-45 (2d Cir. 1981) (x-ray screening and subsequent 
search prior to boarding airplane). 

"30. 460 U.S. 730 (1983) (analogous facts involving officer at license checkpoint shining flashlight to 
view inside glove compartment). 

31. Id. at 734. 

32. Id. at 740. ‘‘In short, the conduct that enabled [the police officer] to observe the interior of Brown’s 
car and of his open glove compartment was not a search within the meaning of the Fourth 
Amendment.’’ /d. 

33. See United States v. Robinson, 14 M.J. 903, 906-07 (N.M.C.M.R. 1982) (command-directed gate 
inspection); Mil. R. Evid. 313; OPNAVINST 5510.1G, Subj: Department of the Navy Information 
and Personnel Security Program Regulation, ex. 13D, para. 2. 

34. Navy Regs. (1973), art. 0702(1). The commanding officer bears ‘‘abzolute. . . responsibility for the 
safety, well-being, and efficiency of his entire command.”’ Jd. See Cafeteria & Restaurant Workers 
Union v. McElroy, 367 U.S. 886, 892-95 (1961) (commander’s power to withdraw security clearance 
and deny base access without notice or hearing to a base concessionaire’s employee). 

35. See Murray v. Haldeman, 16 M.J. 74, 81 (C.M.A. 1983) (urinalysis program is reasonable under 
fourth amendment); United States v. Middleton, 10 M.J. 123, 127-29 (C.M.A. 1981) (upholding 

’ results of drug-detection dog team). See also Mil. R. Evid. 313. 

36. United States v. Lange, 15 U.S.C.M.A. 486, 490, 35 C.M.R. 458, 462 (1965). 

37. United States v. Edwards, 498 F.2d 496, 500 (2d Cir. 1974) (administrative airport search). See also 
id. at 498 n.5, 500-01. 
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to ensure the security and good order of the installation from drunk driving, the 
balance may properly be struck with the commanding officer taking reasonable 
administrative steps to determine the BAC levels of drivers on base. 

Although no court has dealt with the specific issue of use of breathalyzer 
wands for administrative inspections on base, there are analogies. The Court of 
Military Appeals has long recognized the commander’s authority to conduct health 
and welfare inspections® and to order administrative gate searches.” Likewise, if it 
is appropriate to conduct urinalysis tests on servicemembers whose duties are 
routine,” it seems reasonable to require potentially dangerous drivers to submit to 
the far less intrusive process of blowing on a wand while seated in their automo- 
bile.“ Another close analogy involves the inspection of personal belongings at the 
airport using x-ray and magnetometer screening, supplemented by hand searches 
of suspicious items, which the Federal courts have upheld as constitutional.” As one 
Federal court observed: 


The search of carry-on baggage, applied to everyone, involves not the slightest 
stigma. . .. More than a million Americans subject themselves to it daily; all 
but a handful do this cheerfully, even eagerly, knowing it is essential for their 
protection. To brand such a search as unreasonable would go beyond any fair 
interpretation of the Fourth Amendment.* 


The minimal degree of intrusion here was clearly outweighed by the public 
interest in preventing, to the extent possible, hijacking and mid-air explosions.“ 
Similarly, the significant governmental interest in reducing DUI traffic fatalities 
clearly outweighs the minor intrusion required for the effective use of breathalyzer 
wands at DUI roadblocks. 





. United States v. Brown, 12 M.J. 420, 422-23 & 423 n.1 (C.M.A. 1982). 

. United States v. Robinson, 14 M.J. 903, 906 (N.M.C.M.R. 1982) (pursuant to written order of the 
commanding officer, cats randomly stopped, passengers ordered out of car and patted down, 
wallets and luggage searched). 

40. Murray v. Haldeman, 16 M.J. 74, 81 (1983). 

41. See Delaware v. Prouse, 440 U.S. 648, 654 (1976) (balance degree of ‘‘intrusion. . .against its 

promotion of legitimate governmental interests.”’). 

42. See United States v. Smith, 643 F.2d 942, 944-45 (2d Cir. 1981); United States v. Edwards, 498 F.2d 
496, 498 n.5 (2d Cir. 1974). 

43. United States v. Edwards, 498 F.2d 496, 500 (5th Cir. 1974). 

44. United States v. Smith, 643 F.2d 942, 944 (2d Cir. 1981) (‘‘reasonable when weighed in the balance 
against the danger of a hijacking’’); United States v. Edwards, 498 F.2d 496, 500 (Sth Cir. 1974) 
(‘‘{Tjhe success of the FAA’s anti-hijacking program should not obscure the enormous dangers to 
life and property from terrorists, ordinary criminals, or the demented.’’). 

45. See infra text accompanying notes 61-70 (discussion of reasonableness of recommended roadblock 

and breathalyzer wand procedures) 
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IV. REASONABLE SUSPICION 


Although the use of accurate wands at legitimately conducted roadblocks or 
stops is constitutional under the plain view or administrative inspection theories, 
some commands espouse a conservative, legal policy of requiring the officer to 
observe some indication of alcohol impairment—reasonable suspicion — before 
using the wand. This policy, although not constitutionally mandated, is a preroga- 
tive of command designed to lessen the degree of intrusion in every stop. Assuming 
that the stop itself is lawful, the use of the wand may be limited to those stops where 
the articulable facts cause the officer to form a reasonable suspicion of alcohol 
use.” 

In Terry v. Ohio,” the Supreme Court articulated the ‘‘reasonable suspi- 
cion’’ test as a permissible basis for conducting an investigative ‘‘stop and frisk.”’ 
More recently, the Court used the ‘‘reasonable suspicion”’ test to permit investiga- 
tory stops of passengers in airports.” Similarly, the Court indicated that, once an 
investigatory stop occurs, the officer may employ drug detector dogs to assist in the 
investigatory purpose of the stop.” It logically follows that officers having a 
reasonable suspicion that a driver stopped at a DUI roadblock has been drinking, 
may legitimately use a breathalyzer wand as an aid to their investigation. 

A variety of physical signs may lead to a reasonable suspicion of alcohol use 
including breath odor, flushed face, lack of motor coordination, slurred or indistinct 
speech, disorderly or bizarre behavior, dizziness, nausea, and muscle tremors.” 
Such symptoms may provide a trained police officer with a reasonable suspicion 
that a driver is alcohol impaired. An accurate breathalyzer further enhances an 
officer’s ability to screen impaired drivers by detecting 50 percent more BAC levels 
of 0.10 or above" while reducing false positives by one half.” 

Although the use of the breathalyzer wand greatly improves the accuracy of 
a DUI screening program, someone stopped by the police may resent this deten- 
tion. The intrusion of the wand is likely to aggravate the resentment. Accordingly, 
limiting the use of the wand to only those stops in which a reasonable suspicion of 
alcohol use develops may lessen the resistance to an aggressive DUI screening 
program. In deciding whether to adopt the reasonable suspicion policy, a com- 





46. Some state statutes specify reasonable suspicion prior to using breathalyzer screening devices. See, 
e.g., N.C. Gen. Stat. § 20-16.3(a) (1983). See also id. at § 20-16.3A (impaired driving checks). 

47. 392 US. 1 (1968). 

48. Florida v. Royer, 460 U.S. 491, 505-06, 505 n.10(1983) (citing United States v. Mendenhall, 446 U.S. 
544, 561 (1980) (Powell, J., concurring). 

49. Florida v. Royer, 460 U.S. at 505-06 (1983) (dictum). 

50. State v. Clark, 286 Or. 33, 593 P.2d 123, 127 (1979). 

51. The result was 68% compared to 45% percent using conventional methods in one study. Jones & 


Lund, supra note 4, at 12-14. 
52. From 18% to 8%. Id. at 14. 
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mander must balance the governmental interests in maximum detection and deter- 
rence against the private interests of motorists. Instituting the procedures dis- 
cussed in section VII below will further increase acceptance of the program. 


V. REGULATORY AUTHORITY 
The Secretary of Defense’s stated goal for: 


the DoD Intoxicated Driving Prevention Program is to reduce the number of 
fatalities and injuries suffered by DoD personnel and the amount of property 
damage that result from intoxicated driving. Persons who engage in intoxi- 
cated driving . . . have demonstrated a serious disregard for the safety of 
themselves and others. It is appropriate for military commanders, in the 
exercise of their inherent authority, to protect the mission of an installation 
and the safety of persons and property therein to restrict driving privileges of 
persons who engage in such actions.* 


The Secretary of the Navy by instruction elaborates: ‘‘Detection and deterrence 
measures . . . will include use of breath analyzers and other safety tools . . ..’’* The 
Chief of Naval Operations (CNO) adds in a joint services traffic safety instruction: 
‘Installation commanders will establish an overall program .. . to minimize the 
contribution of alcohol and drugs as causative factors in traffic accidents.’”’* The 
instruction later cautions: ‘“Test results of disposable breath screening devices are 
not considered sufficiently accurate for use as a basis for administrative or punitive 
action under this regulation. These devices may, however, be used as a breath 
screening test to determine if additional quantitative testing is required.’’* A 
program of roadblocks, then, using breathalyzer wands as screening devices for 
subsequent field sobriety and breathalyzer tests, is consistent with existing Depart- 
ment of Defense and Navy regulations. 


VI. DEFERENCE TO COMMAND DECISIONS 


Courts give great deference to discretionary military decisions, and attrib- 
ute to them a presumption of constitutionality and legal propriety.” In 1953, the 
Supreme Court opined: ‘‘Orderly government requires that the judiciary be as 





53. DoD Dir. 1010.7, supra note 2, para. D1. 

54. SECNAVINST 5300.29, supra note 3, para. 6. 

55. OPNAVINST 11200.5B, supra note 5, para. 4-5. 

56. Id. app. C, para. 1b. Note that no one ‘‘may be forced to submit to any test of his breath or bodily 
fluids for the purpose of this regulation.’’ Jd. app. C, para. lc. 

57. See Rostker v. Goldberg, 453 U.S. 57, 70-71 (1981) (quoting Schlesinger v. Ballard, 419 U.S. 498, 

510 (1975) and Orloff v. Willoughby, 345 U.S. 83, 93-94 (1953)). 
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scrupulous not to intervene in judicial matters.’’* The Federal courts, then, have 
been quick to recognize that military matters are often unique.” Accordingly, if a 
commander considers sobriety checkpoints and breathalyzer wands necessary to 
combat on-base drunk driving and to ensure the safety and well-being of the 
installation and assigned personnel, Federal courts can be expected to defer to this 
discretionary military decision.” 


VII. PROCEDURE 


Although commanders possess the legal authority to employ breathalyzers 
at DUI checkpoints to combat the threat of drunk drivers, they should exercise this 
authority with prudence.” The relevant factors in planning and executing a sobriety 
checkpoint program include accuracy, timing and location, safety, publicity, effec- 
tiveness, and roadblock procedures, each of which is discussed below. 

First, a commander should not use breathalyzer wands to screen impaired 
drivers unless convinced that the device is reasonably accurate.“ A grossly inaccu- 
rate device may result in the arbitrary implementation of follow-up tests and a 
program which has less objectivity and reliability than one which is based solely on 
the judgment of an experienced officer. An officer using an accurate device has 
definite advantages over one relying solely upon his senses primarily because the 
wand improves the chances of detection of impaired drivers, reduces ‘‘false posi- 
tives,” and allows more time to process drunk drivers. Additionally, the device 
supplements the officer’s discretionary judgment with a more objective criterion 
which assures drivers that evaluations are based on preset standards rather than the 
officer’s unfettered discretion. 

A second factor mandates that commanders carefully select the time and 
place of checkpoints to increase identification of drunk drivers while minimizing 
‘adverse impact. A checkpoint on the road from a base club to local off-base bars 
scheduled for late on Saturday night makes sense; one on a weekday morning near 
the drop-off point for the child care center does not. Intelligent command decisions 
regarding time and place will enhance effectiveness and public acceptance of the 
program. 





58. Orloff v. Willoughby, 345 U.S. 83, 94 (1953). 

59. Katcoff v. Marsh, 755 F.2d 223, 234-35 (2d Cir. 1985) (citing numerous Supreme Court decisions). 
See supra note 6. 

60. Mindes v. Seaman, 453 F.2d 197, 201-02 (Sth Cir. 1971) (nonreviewability doctrine). 

61. See State v. Deskins, 234 Kan. 529, 673 P.2d 1174 (1983) (thirteen conditions and factors in 
determining whether a DUI roadblock meets the balancing test in favor of the State). See also N.C. 
Gen. Stat. § 20-16.2A (1983) (requirements for impaired driving checkpoints). 

62. Accurate devices are available. Jones & Lund, supra note 4, at 21-22. Similar policy requirements 
exist with respect to drug-detection dog teams. If not convinced of their reliability, the commander 
may not order their use. See OPNAVINST 5585.2, Subj: NAVY MILITARY WORKING DOG 
PROGRAM, ch. 7. 
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A third factor relates to safe operation of the sobriety checkpoints. Since 
most drunk driving occurs late in the evening, steps must be taken to minimize any 
increased safety hazard. Commanders should ensure roadblocks are conducted 
safely, with adequate lighting, warning flares, space for cars to wait, notification to 
oncoming traffic, and other similar considerations. The commander’s roadblock 
instructions should also address such contingencies as the development of danger- 
ous traffic backups. 

Since deterrence is one of the primary purposes of the checkpoint and 
breathalyzer system, the command should factor publicity into their sobriety 
checkpoint system. While precise times, dates, and locations need not be revealed, 
announcing the program in the base paper, for example, improves deterrence, 
reduces anxiety, and enhances acceptance by persons inconvenienced. Drivers 
approaching the checkpoint should also be alerted to the roadblock by signs, 
lighting, flares, and the presence of uniformed officers. 

Another factor to be considered involves the commander’s ongoing require- 
ment to balance the need for the roadblock against the inconvenience to motorists. 
An assessment must continuously be made as to how much traffic backup is 
acceptable in terms of delay and safety and how often the program should be 
employed. A commander should also consider the availability of less intrusive 
means for combating the problem. Most of all, the commander must be satisfied 
that the procedure is efficient and effective. 

Just as the commander determines where and when to place a checkpoint, 
he must determine how it will operate. Officers must not have ‘‘unfettered discre- 
tion’’ concerning whom to stop.® While a truly random system is permissible,® it 
may be better to stop ‘‘all oncoming traffic.’’® If the roadblock is targeted properly 
as to time and location, this should produce significant results. 

Once a vehicle is stopped, the officer must remain civil and professional. 
Officious or overbearing security officers create unnecessary friction and reduce 
acceptance of the program. Accordingly, there should be a standard, written 
procedure approved by the commanding officer to: monitor safety considerations 
and discontinue stopping cars if indicated; stop and detain a driver for as brief a 
time as necessary; advise the driver of the purpose of the stop and the nature of any 
tests required; request the driver’s identity and stated purpose aboard the installa- 
tion; administer the passive-alcohol-sensor test; and conclude the stop when the 
driver proves sober. This includes thanking drivers for their cooperation and 
wishing them a safe drive. 





63. Delaware v. Prouse, 440 U.S. 648, 663 (1979). 

64. Id. at 664 (Blackmun, J., concurring). 

65. Id. at 663. 

66. The commander may also want to check license and registration papers. 
67. It may be more prudent for the command to direct its security personnel to administer this test only 
to those persons believed to have been drinking based on other criteria. It depends if the 
commander determines accuracy and objectivity outweigh intrusion and delay. 
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Since the passive breathalyzer wand is a screening device only—the results 
of which may not be used for disciplinary or administrative action—if a driver fails 
the breathalyzer screening test or if there is other evidence of impairment, the 
officer has reasonable cause to conduct further, more accurate tests. The command 
should obtain the most accurate BAC level possible before taking adverse action. 

If the driver refuses to consent to the screening test, the officer prepares a 
report to that effect. When the officer has no reasonable grounds to believe that the 
driver is intoxicated, the report of the refusal apparently ends the matter, since the 
driver cannot be forced to submit to tests of breath or bodily fluids,* nor may his 
base driving privileges be revoked based on his refusal of the breathalyzer wand.” 
If, on the other hand, the officer conducting the stop develops reasonable grounds 
to believe that the driver who refuses to submit to the screening test is intoxicated, 
the officer should apprehend the individual and attempt further testing. Such 
testing may include field sobriety testing and, when warranted as a follow-on, 
quantitative testing of blood, breath or urine. At this point a refusal to submit to, or 
failure to complete, a chemical test may result in the revocation of installation 
driving privileges, a fact which the officer must communicate to the driver.” If the 
driver persists in refusing the test, revocation procedures should be initiated and 
disciplinary action for DUI should be considered where the factual observations 
and conclusions of the officer are found sufficient to meet the requisite standard of 
proof. 


VIII. ConcLusion 


Breathalyzer wands may be used to screen the BAC level of all drivers 
stopped at authorized sobriety checkpoints on naval installations. This procedure, 
properly implemented, complies with constitutional and regulatory requirements. 
Although not legally required, the breathalyzer wands may be employed for only 
those drivers stopped for whom evidence of alcohol use is apparent. In either case, 
the breathalyzer wand is only a screening device. Positive proof that a driver was 
drunk requires additional evidence, such as the results of a full chemical test with a 
properly calibrated breathalyzer. 





68. ‘‘No person may be forced to submit to any test of his breath or bodily fluids for the purposes of this 
regulation.’” OPNAVINST 11200.5B, supra note 5, app. C, para. 1c. 

69. To deter drinkers from driving, the military follows the example of many States which use “‘implied 
consent’’ laws. OPNAVINST 11220.5B, supra note 5, para. 2-le. These laws declare that any driver 
within the jurisdiction has consented to a blood test after an arrest for drunk driving based on 
probable cause. Id. The consequences include immediate loss of base driving privilege and removal 
of base sticker for one year, notification of State licensing authorities, and possible admission of the 
refusal in criminal or administrative hearings. Id. 

70. OPNAVINST 11220.5B, supra note 5, para. 2-le. The consequences also include removal of base 
sticker for one year, notification of state licensing authorities, and possible admission of the refusal 
in command or administrative hearings and the driver must be so warned. Jd. 
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A Matter of Principle 


By Ronald Dworkin, Harvard University Press: 1985. Pp. 425. 
Price: $25.00 


Commander Spence W. Perry, JAGC, USNR* 


The last 50 years have seen the American judiciary emerge from the quiet 
cloisters of corporate and tax issues and the benign blessings of the existing 
community consensus on criminal law enforcement, racial relations and pornogra- 
phy. The American judiciary is now actively engaged in change on a broad range of 
public policy questions. In A Matter of Principle, Ronald Dworkin, Professor of 
Jurisprudence at Oxford University and Professor of Law at New York University, 
has assembled an impressive collection of nineteen essays on the mechanics of 
judicial analysis, loaded with powerful insights that cut through the traditional 
views of judicial decisionmaking. 

One misconception must immediately be laid to rest before one can appre- 
ciate the real significance of this book. Reading the jacket blurbs and the book 
reviews, the initial conclusion drawn is that Professor Dworkin is primarily con- 
cerned with the work of the Supreme Court of the United States and the House of 
Lords of Great Britain. This is not the case. The raw material which forms the 
principal basis for his analysis is drawn from the reported decisions of the appellate 
courts. The author, however, is concerned not only with the approaches judges take 
to resolving matters of overriding public importance, but how courts resolve 
conflicts that arise in everyday life. 

Professor Dworkin’s focus reflects a widespread, newfound sensitivity. In 
the last 30 years, there has been a heightened public interest in candidates 
nominated for the Supreme Court, not just their personal and political back- 
grounds, but their juridical backgrounds. Presidential candidates of both major 
parties have made campaign promises regarding their potential appointees to the 
Supreme Court. Only recently, though, even at a senior political level, has similar 
attention focused on candidates for the lower Federal appellate and trial judge- 
ships. Recognition is now being given to the fact, at least in political circles, that 
trial judges most frequently affect the impact of law on the lives of citizenry, and 
further, that many decisions at the circuit court of appeals level become, in effect, 
binding precedent, because no appeal is taken, or because certiorari is not granted 
by the highest court. 





* Commander Spence W. Perry, JAGC, USNR, is presently serving as the General 
Counsel for the Federal Emergency Management Agency, Washington, D.C., and is 
active in the Naval Reserves. 
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To place A Matter of Principle in perspective, a comparisoi: to other studies 
on judicial decisionmaking is appropriate. Professor Dworkin is more analytical, 
more systematic, and more predictive than writers that have gone before him. 
Judge Benjamin Cardozo, it: his now classic The Nature of the Judicial Process,' 
simply described the system as it existed when he delivered the Storrs Lectures in 
1921. Forty years later, Judge Charles E. Wyzanski, Jr., took the reader on an 
introspective and subjective tour of his own pragmatic approach to judicial deci- 
sionmaking in his book Whereas—a Judge’s Premises.’ Professor Dworkin exam- 
ines these and other perspectives, points out their foibles and failings, and then 
proceeds to offer his own theory of how judges should do their own work. 

Professor Dworkin suggests that the primary function of judges—at all 
levels—lies in managing uncomfortable change. This function can be accom- 
plished by applying past precedent to present reality and pronouncing the result 
consistent therewith. Another somewhat more problematical approach is to take 
past precedent and project it into the future, devining what the twentieth century 
thoughts of the eighteenth century constitutional framers on a given issue might 
have been and again terming the result consistent. A third approach identified by 
Professor Dworkin candidly rejects precedent and arrives at an appropriate deci- 
sion on the basis of what is present, public good, given present economic, social, 
and scientific realities. 

Professor Dworkin’s basic question throughout his analysis is whether there 
is a continuity of values, a principle that can serve as a constant for the bench 
regardless of the analytical approach, the weight of precedent, or the contemporary 
pressures. His answer has to do with casting justice in terms of individuals and 
individual good. Professor Dworkin, in a particularly acute paragraph, writes: 


My own view is that the Court should make decisions of principle 
rather than policy—decisions about what rights people have under our consti- 
tutional system rather than decisions about how the general welfare is best 
promoted — and that it should make these decisions by elaborating and 
applying the substantive theory of representation taken from the root princi- 
ple that government must treat people as equals.’ 


To Professor Dworkin, this approach offers the appearance of historical consist- 
ency, combined with the necessary flexibility to meet changed circumstances. 

In the first essays in the book, Professor Dworkin sets the framework for his 
theory and distinguishes it from previous theories. He then applies his theory to 
several substantive areas including economics and law, civil disobedience, nuclear 
protests, and affirmative action. These essays were written over several years. In his 
introduction and in the initial part, Professor Dworkin tries to tie this somewhat 





1. B. Cardozo, The Nature of the Judicial Process (1921). 
2. C. Wysanski, Jr., Whereas—A Judge’s Premises (Ist ed. 1964). 
3. R. Dworkin, A Matter of Principle 69-70 (1985). 
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disparate assembly into a coherent whole. That he is reasonably successful is no 
small accomplishment, for the theory is complex and abstract, and applied in a wide 
variety of circumstances. Any of us who could look over the workfiles of the last five 
or six years of practice or research would be proud of such apparent consistency. 
That there are a few loose ends or tight fits should come as no surprise and, indeed, 
this fact lends an appealing humanity to the analysis. 
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Dombroff on Unfair Tactics 


By Mark A. Dombroff; John Wiley and Sons, Inc.: 1984. 
Pp. 267. Price: $70.00. 


Lieutenant Junior Grade Timothy J. Algiers, JAGC, USNR* 


Mark Dombroff has provided the legal community with a practical text 
dealing with adversarial techniques and tactics. Dombroff on Unfair Tactics 
addresses a full range of trial processes. It affords the reader an opportunity to 
develop trial practice skills vicariously through the experiences of the 
“‘experienced.”’ 

In the foreword, F. Lee Bailey acknowledges that, ‘‘there is a limit to what 
can be taught short of actual field experience.’’' Yet, he stresses the need for more 
and better training for the prospective trial lawyer. Mr. Bailey notes that, just as a 
pilot learns to fly a jet through the use of a simulator, thereby eliminating the 
devastating consequences of a mistake, so too must the legal profession ‘‘make 
greater use of simulators and less use of live clients’” in the training of its young 
lawyers. In short, Mr. Bailey challenges the legal profession to make sure its trial 
lawyers acquire the necessary skills before entering the courtroom. In keeping with 
the high praise that he bestows upon titis book, he asserts that Dombroff on Unfair 
Tactics answers that challenge. 

Throughout the book, Mr. Dombroff maintains that there are two types of 
‘‘unfair’’ or ‘‘prejudicial’’ tactics employed by trial attorneys. The first type results 
in the admission of favorable evidence or leaves a favorable impression upon the 
jury. It is considered ‘‘unfair’’ not because it is unethical or illegal, but simply 
because one side’s case is enhanced while the other’s is harmed. The second type, 
meanwhile, contravenes the applicable rules of procedure or evidence, or the Code 
of Professional Responsibility. Dombroff views such rules, along with the Code, as 
guidelines to “‘fair”’ litigation. His purpose is to aid the reader in recognizing and 
anticipating the opponent’s use of unfair tactics, thereby enabling the reader to 
offer better client protection by turning unfair tactics against the opponent. 

The contents of the book are organized in three distinct categories. Chap- 
ters one through three address the pretrial stages of litigation, and cover a variety of 





* Lieutenant Junior Grade Algiers is currently assigned to the Naval Legal Service 
Office Detachment, U.S. Naval Station, Rota. He received his J.D. degree from 
Marquette University in 1985. 


1. Bailey, Foreward to M. Dombroff, Dombroff On Unfair Tactics at vii (1984). 
2. Id. 
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tactics involved in discovery, motion practice, and settlement techniques. Tactics 
which arise during the actual trial stage are covered in the next five chapters. 
Opening statements and closing arguments, along with certain aspects of witness 
examination, evidence, and damages, are given a thorough treatment. Finally, the 
last chapter examines the frequently overlooked area of post-trial tactics, such as a 
motion for mistrial based on post-trial discovery of juror misconduct. 

Within the above scheme, Dombroff adds substance to his presentation 
through the effective use of hypothetical examples, case studies, and actual por- 
tions of depositions, interrogatories, motions, briefs, memorandum decisions, and 
trial transcripts. His method is primarily illustrative, and the reader learns by 
experiencing the action vicariously. In addition, many of the illustrative examples 
are followed by explanation and instruction. Although much of the text is oriented 
toward civil tort litigation, the majority of the tactics and strategies discussed offer 
valuable lessons of universal application to any type of trial practice. One such 
strategy, which Dombroff terms an ‘‘unfair’’ tactic, is the “‘broken promise.”’ Used 
in conjunction with the opening statement and the closing argument, it is often 
introduced as follows: 


Ladies and gentlemen of the jury, an opening statement is a 
promise—a promise of what the evidence will prove. When the attorneys state 
to you that they expect to show something or they expect to prove something 
or the evidence will demonstrate something, they are making a promise to you 
and it is a promise which should not be lightly taken or lightly made. Rather, 
you should remember that promise and carefully scrutinize the evidence 
which is introduced to see if, in fact, that attorney has kept his promise to 


you.* 


This introduction may be accompanied by a bold prediction that the 
attorney will keep his promises, while the opposing counsel will not. In any event, 
the attorney will most assuredly return to this theme in the closing argument: 


During the opening statement I told you that there were promises 
being made. Those promises, both made by my opponent and made by myself, 
related to what the evidence would prove. Quite frankly, ladies and gentlemen, 
my opponent has broken his promises. He has failed to live up to your 
expectations and he has failed to prove that which he indicated he would 
during the opening statement. Broken promises!* 


Although not improper or unethical, this tactic is deemed ‘‘unfair’’ in that 
it can have a devastating effect on the opponent’s case. As Dombroff points out, 
nobody, including the jury, likes to feel as if they have been betrayed. Opposing 





3. M. Dombroff, Dombroff On Unfair Tactics 129 (1984). 
4. Id. at 129-30. 
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counsel now faces the difficult task of disarming the tactic. The tactic must either 
be exposed to the jury for what it is, i.e., a psychological ploy, thereby shifting the 
emphasis to an objective review of the evidence, or, if the order of opening 
statements allows, opposing counsel can use the tactic against its creator by alerting 
to the fact that the “‘broken promises’’ theme will be revisited by opposing counsel 
in the closing argument, but that it will be the opposing counsel who will be found 
to have broken his promises. 

It readily can be seen that Dombroff’s use of the term ‘‘unfair’’ does not 
necessarily carry a negative vonnotation. He presents tactics encouraging the 
reader to adeptly test the limits of trial practice, within the bounds of ethical 
considerations and rules of practice, by incorporating discussed techniques and 
tactics into his or her ‘‘game plan.’” Dombroff on Unfair Tactics is replete with 
examples, techniques, and strategies. It offers an array of trial experiences which 
are given from the perspective of an experienced trial attorney. Yet, they easily can 
be assimilated by the inexperienced. Therefore, whether one is a highly experi- 
enced trial attorney such as F. Lee Bailey, or a young Navy lawyer eagerly anticipat- 
ing his first assignment, such as this author, there is much to be learned from this 
book. 
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